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UNITED STATES COURT OF APPEALS 

FOR THE FIRST CIRCUIT 

Nos.:  11-2511 and 12-1159 

 
IN RE: REQUEST FROM THE UNITED KINGDOM PURSUANT TO THE 
TREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF 
AMERICA AND THE GOVERNMENT OF THE UNITED KINGDOM ON 
MUTUAL ASSISTANCE IN CRIMINAL MATTERS IN THE MATTER OF 

DOLOURS PRICE 
 

UNITED STATES, 
 

Petitioner, Appellee, 
v. 

ED MOLONEY; ANTHONY McINTYRE, 
 

Movants, Appellants. 
 

and 
 

ED MOLONEY; ANTHONY McINTYRE, 
 

Plaintiffs, Appellants, 
 

v. 
 

ERIC H. HOLDER, JR., Attorney General; 
 

JACK W. PIROZZOLO, Commissioner, 

Defendants, Appellees. 

 

MOTION TO STAY MANDATE PENDING THE FILING OF A PETITION 

FOR WRIT OF CERTIORARI 
 

 

Appellants Ed Moloney and Anthony McIntyre respectfully move to stay the 

mandate in the above captioned appeals for 90 days from this Court’s order 
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denying rehearing en banc, pending the filing of a petition for a writ of certiorari 

in the Supreme Court.
1
 

I. ARGUMENT 

The Appellants, who were granted a stay upon the balancing of the equities 

pending their appeal hearing, submit that they satisfy the requirements for this 

additional stay for good cause shown.  They can demonstrate a strong showing of 

irreparable harm in a matter which raises substantial questions for Supreme Court 

review.  In particular, cases involving First Amendment issues are ripe for a stay 

because, typically, irreparable harm to constitutional rights will be suffered if a 

stay is not granted.  See, e.g., Perry v. Schwarzenegger, 591 F.3d 1126, 1132 (9th 

Cir. 2010)  (stay granted pending appeal where First Amendment privilege asserted 

to prevent disclosure of documents).  

The concern to maintain the status quo is heightened where, should the 

confidential materials at issue be disclosed, “the cat will be out of the bag” before 

the Supreme Court can make a decision on the Petition and lives and the personal 

safety of individuals will be placed at stake.  McIntrye –a former member of the 

IRA, and resident of Ireland -- asserted in his affidavit filed in support of his 

complaint in the underlying action, that if the Belfast Project interviews were to be 

disclosed, and criminal charges followed, then he, his U.S. Citizen wife and 

children, as well as project participants, will be subject to harm, including serious 

injury or death.  A238 ¶3. McIntyre has already been branded as an “informer” for 

his role in archiving information from IRA operatives in breach of the IRA’s code 

of silence, and dissident factions continue to carry out traditional attacks upon 

perceived informers. A238 ¶7-9. 

                                         

1
 The Government on behalf of the Respondents has advised Appellants’ counsel that it 

intends to oppose this motion. 
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This case raises at least two substantial issues for Supreme Court review: (1) 

the scope and role of a First Amendment inquiry in relation to the constitutional 

right to be heard to challenge a subpoena issued pursuant to a request by a foreign 

government under a Mutual Legal Assistance Treaty (“MLAT”) and (2) whether 

this Court properly applied Branzburg v. Hayes, 408 U.S. 665 (1972) to a case in 

which a reporter’s or analogous scholarly privilege is implicated.  

For the reasons set forth below, the Appellants respectfully submit that a 

stay pending a petition for certiorari should be granted.   

A. The Standard for Granting a Stay 

To obtain a stay of the mandate pending the filing of a petition for a writ of 

certiorari, the Appellants must show that their certiorari petition would present a 

“substantial question” and that there is “good cause for a stay.”  See Fed. R. App. 

P. 41(d)(2)(a).  See generally In re Roche, 448 U.S. 1312, 1314 (1980) (Brennan, 

J., in chambers); United States Postal Service v. AFL-CIO, 481 U.S. 1301, 1302 

(1987) (Rehnquist, C.J., in chambers) 

This Circuit has framed the relevant inquiries as (a) whether the petition will 

present a “non-frivolous” issue; and (b) the resulting prejudice if the stay is granted 

or denied.  United States v. Pleau,  680 F.3d 1, 22-23 (1st Cir. 2012); see also id. at 

23-24 (Torruella, J., and Thompson, J., dissenting) (inquiry “focuses on whether 

the applicant has a reasonable probability of succeeding on the merits and whether 

the applicant will suffer irreparable injury”) (quoting McBride v. CSX Transp., 

Inc., 611 F.3d 316, 317 (7th Cir. 2010) (internal marks omitted).  See generally 

Massachusetts v. U.S. Dept. of Health and Human Services, 682 F.3d 1, 17 (1st 

Cir. 2012). 

1. The Substantial Question Inquiry. 

The “substantial question” component of the test considers whether “there is 

a ‘reasonable probability’ that four Justices will find the issue sufficiently 
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substantial to grant certiorari; and (2) there is a ‘fair prospect that a majority of the 

Court will conclude that the decision below was erroneous.’”  Roche, 448 U.S. at 

1314 see also United States Postal Service v. AFL-CIO, 481 U.S. at 1302 (1987) 

(Rehnquist, C.J., in chambers) (factors include “whether four Justices would vote 

to grant certiorari,” as well as “some consideration as to predicting the final 

outcome of the case” in the Supreme Court) (citations and quotations omitted).   

Whether there is a “reasonable probability” that four Justices will find the 

petition sufficiently substantial to warrant certiorari necessarily implicates 

Supreme Court Rule 10 which “indicate[s] the character of the reasons the Court 

considers” in deciding whether to grant certiorari. Generally speaking, the 

Supreme Court will consider granting certiorari if a court of appeals: 

a. Has entered a decision “in conflict with another United States court of 

appeals on the same important matter,” or  

b. Has “decided an important question of federal law that has not been, 

but should be, settled by this Court, or has decided an important federal question in 

a way that conflicts with relevant decisions of this Court.”   

Supreme Court Rule 10(a) and 10(c); see also Pleau, 680 F.3d at 23-24 (Torreulla, 

J. and Thompson, J., dissenting); Gressman et al., Supreme Court Prac. §4.3, 4.12 

(9th ed. 2007). 

2. The Good Cause Inquiry 

The “good cause” component of Rule 41 considers whether “irreparable 

harm to applicant is likely to result if the request for a stay is denied” and whether 

the “balance of equities—to the parties and to the public—favors the issuance of a 

stay.”  Roche, 448 U.S. at 1314 (internal quotations and citations omitted); see also 

AFL-CIO, 481 U.S. at 1302 (“balance the so-called ‘stay equities’”) (citation 

omitted).  See generally Books v. City of Elkhart, 239 F.3d 826, 827 (7th Cir.), 

cert. denied, 532 U.S. 1058 (2001) (applicants must show a “reasonable probability 

Case: 12-1159     Document: 00116427387     Page: 4      Date Filed: 09/05/2012      Entry ID: 5672418



 - 5 -  
A/75141336.1/0999997-0000928010  

of succeeding on the merits” and that they “will suffer irreparable injury’ absent a 

stay”); Vol. 20A, Moore’s Federal Practice, §341.14[2], (Mathew Bender 3rd 

Ed.). 

B. The Appellants Have Shown Good Cause for a Stay Pending the 
Filing of a Writ of Certiorari. 

The balance of harms overwhelmingly favors the issuance of a stay pending 

the filing of a petition for writ of certiorari.   

Absent a stay, the Appellants will be foreclosed from asserting, and 

vindicating, their constitutional interests, including under the First Amendment.  

The loss of First Amendment freedoms “unquestionably constitutes irreparable 

injury.”  Elrod v. Burns, 427 U.S. 347, 373-374 (1976).   

In contrast to the Government, the Appellants’ rights cannot be vindicated if 

a stay is denied -- the cat will be forever out of the bag.  The Government will 

suffer no comparable harm if a stay is granted, as all of its rights are preserved.  

See generally Siedle v. Putnam Investments, Inc., 147 F.3d 7, 9 (1st Cir. 1998) 

(allowing immediate appellate remedy where alternative would “let the cat out of 

the bag, without any effective way of recapturing it if the district court's directive 

was ultimately found to be erroneous”) (quotations and citations omitted). 

A stay also should be granted to prevent exposing the Appellants, their 

families, and their sources to physical harm which cannot be reversed if the 

materials are released.  As the Panel acknowledged, the Appellants demonstrated 

that enforcing the subpoenas would cause them injury sufficiently “concrete, 

particularized, and actual or imminent” to satisfy the standing requirements of 

Article III.  In Re Request, slip op. at 31 & n.11 (quotations and citations omitted).  

The record shows that the risk to the Appellants included threats to their personal 

safety and to those of their family and sources from IRA retribution, as well as 
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threats to the peace process and academic research efforts.  See Record Appendix 

(“A.”) 37-40, 43-45, 239, 242. 

For example, McIntyre attested that: 

The level of risk to both myself and those I interviewed 
was in my view substantial. In the Belfast project it was 
necessary, in order to produce raw material of serious 
historical value, to violate the IRA’s code of secrecy. 
This was not a venture that I as a researcher, nor the 
interviewees I spoke with for my research, could 
approach without the strongest sense of gravitas.  A. 37, 
¶ 8. 

*** 

There were reports in the press of death threats to myself, 
to and which Professor Thomas Hachey of Boston 
College responded by issuing a public statement 
condemning the threats. I am of the view that the more 
the Belfast Project interviews reveal about how deeply 
matters of the IRA were discussed, the greater the danger 
that I as the primary researcher will face.  A. 39, ¶18. 

Moloney similarly testified: 

Should our oral history archive be violated there will be 
decidedly negative impact on the willingness of 
combatants to take part in any wider process of truth 
telling, which is a necessary and vital part of the process 
of bringing the conflict to a definitive end. Any court that 
is asked to require disclosure of files from our archive 
should be aware of the adverse impact this will have on 
the peace process in Northern Ireland.  A. 43-44, ¶25. 

*** 
 None of the interviews with former IRA members were 
approved by the IRA, which did not know that they had 
happened or even that the Belfast Project existed. In the 
IRA there is a rule which applies to past as well as 
present members equivalent to the Mafia concept of 
‘omerta’. It is an offense punishable by death for any past 
or present member to reveal details of the IRA’s business 
to outsiders. Without their interviews being kept under 
lock and key until death, none of the contributors would 
or could have conceived of agreeing to participate and 
neither myself nor Anthony McIntyre would have taken 
part.  A. 44, ¶ 28. 

*** 
 Should our archive be invaded by this action I would be 
extremely fearful that the consequences for Anthony 
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McIntyre could be more serious. It is very possible that in 
the changed circumstances the IRA could seek to harm 
him as a warning to others or that dissident IRA groups, 
who disagree with the peace process, would take on the 
task to demonstrate their continued adherence to IRA 
principles and beliefs they say have either been 
abandoned or compromised by their former colleagues. 
We have also discussed the possibility that the IRA could 
abduct and torture him to learn the names of others who 
co-operated with the Belfast Project. I would also be 
fearful that Dolours Price could be put similarly at risk, 
her offense being that she agreed to talk and reveal IRA 
activity to an outside party. It is no exaggeration to say 
that lives will be put at risk should this subpoena 
succeed.  A. 45, ¶33. 

See also A. 239, ¶ , 242, ¶ 10.  

There can be no dispute regarding the history of retaliatory violence 

concerning the very subject matter of this case.  When the risk of harm to the 

personal safety of individuals is balanced against the time needed to determine 

whether the Supreme Court will hear this case, the scales must tip overwhelmingly 

in favor of a stay.  

The Court may take judicial notice of widespread reports that dissident 

factions continue to carry out attacks upon informers and others in the post-Good 

Friday Agreement world.  “[S]ecurity officials note that the Continuity IRA, the 

Real IRA, and Oglaigh na hEireann (believed to be a splinter faction of the Real 

IRA) continue to recruit members, acquire weapons, target potential victims, and 

engage in criminal activity.”
2
   Terrorist incidents targeting police and their allies 

continue to occur
3
.   The Police Ombudsman for Northern Ireland stated in a 2007 

Report that “[T]here are significant risks to the lives of people who are publicly 

                                         

2
 Kristin Archick, Northern Ireland: The Peace Process, Congressional Research 

Service, at 12 (March 6, 2012) (http://www.fas.org/sgp/crs/row/RS21333.pdf) (retrieved 
September 5, 2012). 

3
 U.S. Dep’t of State, Office of the Coordinator for Counterterrorism, Country Reports on 

Terrorism 2011 (July 31, 2012) (http://www.state.gov/j/ct/rls/crt/2011/195543.htm) (last 
retrieved September 5, 2012). 
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revealed to be, or to have been, paramilitary informants.  Northern Ireland has a 

history of the murder of those who were even suspected of being informants.” 
4
   

As explained in the brief of Amicus Curiae American Civil Liberties Union 

of Massachusetts, two high-profile informers were killed by dissident factions in 

2005.  (Doc. # 00116341265, at 10-11.)  As recently as 2011, The Real IRA issued 

a public death threat to “all . . . informers,” stating, “We want to send a message 

out that if you are an informer we will get you.
5
”   The statement followed an 

August bombing attack which seriously injured another informant in the front 

doorway of his home in the same town where Appellant McIntyre lives with his 

American family
6
. 

The 40 year-delay in the investigation at issue, as documented in reports that 

are a matter of public record (see Amicus Brief of American Civil Liberties Union 

of Massachusetts)
7
, is attributable to the failings of foreign law enforcement 

authorities, not to the Appellants.  Indeed, the foreign law enforcement authorities 

have had disclosure and possession of the subpoenaed documents and records of 

the Brendan Hughes interviews for well over a year, and no criminal prosecution 

has yet issued.   Accordingly, any prejudice that which would result from a further 

temporary stay is entirely speculative given the delays that foreign law 

enforcement agencies have engaged in to date. 

The risk of any harm to the Government is further reduced by the fact that 

even the immediate release of the documents at issue in this appeal will not alter 

                                         

4
 Statement by the Police Ombudsman for Northern Ireland on her investigation into the 

circumstances surrounding the death of Raymond McCord Junior and related matters, 22 January 
2007. 

5
 Evening Herald, 25 August 2011 (http://www.herald.ie/news/rira-vows-to-kill-garda-

informers-after-bombing-2857351.html) (retrieved September 4, 2012). 
6
 Id.  

7
   See also Kristin Archick, Northern Ireland: The Peace Process, Congressional 

Research Service, supra at 12. 
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the time needed for a final resolution of the pending appeal of the Trustees of 

Boston College challenging the district court’s separate order compelling the 

disclosure of additional materials.   Accordingly, the underlying investigation will 

remain ongoing even if a stay is granted. 

For all of these reasons, it is respectfully submitted that the balance of 

equities favors the Appellants, and a stay should issue for good cause shown. 

C. The Circuit Split Concerning Branzburg Presents an Important 
Question of Federal Law that Should be Settled by the Supreme 
Court. 

As the Panel opinion observed, “there is a circuit split on whether under 

Branzburg there can ever be a reporter’s privilege of constitutional or common law 

dimensions.”  In Re Request From The United Kingdom Pursuant To The Treaty, 

11-2511 (1st Cir. July 6, 2012), slip op. at 36 n.23 (citing McKevitt v. Pallasch, 

339 F.3d 530, 532 (7th Cir. 2003) and Branzburg v. Hayes, 408 U.S. 665 (1972)).   

In United States v. Cuthbertson, 630 F.2d 139, 147 (3d Cir. 1980), cert. 

denied, 449 U.S. 1126 (1981), for example, the Third Circuit held that “journalists 

possess a qualified privilege not to divulge confidential sources and not to disclose 

unpublished information in their possession in criminal cases.”  The court 

concluded that “the interests of the press that form the foundation of the privilege 

are not diminished because the nature of the underlying proceeding out of which 

the request for the information arises is a criminal trial.”  Id. See also In re Grand 

Jury Subpoena of Williams, 766 F. Supp. 358 (W.D. Pa. 1991), aff’d by an equally 

divided court, 963 F.2d 567 (3d Cir. 1992) (en banc) (grand jury investigation). 

The Second Circuit similarly has concluded that “Branzburg recognized the 

need to balance First Amendment values even where a reporter is asked to testify 

before a grand jury.”  United States v. Burke, 700 F.2d 70, 77 (2d Cir. 1983) 

(citation omitted).  The court found “no legally-principled reason” for 

distinguishing between civil and criminal cases when applying the privilege, see 
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Burke, 700 F.2d at 77, but has indicated that the threshold to overcome the 

privilege may be “lower” in criminal cases.  See Gonzales v. National 

Broadcasting Co., 194 F.3d 29, 34 n.3 (2d Cir. 1999).  The Eleventh Circuit is in 

accord with the Third and the Second Circuits.  See United States v. Caporale, 806 

F.2d 1487, 1504 (11th Cir. 1986) (applying Miller v. Transamerican Press, Inc., 

621 F.2d 721, 726 (5th Cir. 1980)), cert. denied, 483 U.S. 1021 (1987). 

Other circuits have disagreed, holding that Branzburg forecloses First 

Amendment protection in criminal cases.   See United States v. Smith, 135 F.3d 

963, 968-72 (5th Cir. 1998); In re Shain, 978 F.2d 850, 852 (4th Cir. 1992); 

McKevitt, 339 F.3d 530 (MLAT subpoena); In re: Grand Jury Subpoena, Judith 

Miller, 397 F.3d 964, 968 (D.C. Cir.), cert. denied, 545 U.S. 1150 (2005).  Of 

those cases, only Miller concerned confidential news sources, the same issue 

reached by this Court.  United Kingdom, slip op. at 33. 

This split among the circuits is compounded by the varying positions 

adopted by still other courts. The Eighth and Tenth Circuits have recognized a 

privilege in civil cases but have not directly addressed whether any First 

Amendment protection is available in criminal cases.  See Cervantes v. Time, Inc., 

464 F.2d 986, 992 n.9 (8th Cir. 1972), cert. denied, 409 U.S. 1125 (1973); 

Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 437 (10th Cir. 1977).  The Sixth 

Circuit, on the other hand, has rejected the privilege in a criminal case but has not 

yet addressed whether a privilege exists in civil cases. See In re Grand Jury 

Proceedings (Storer Communications, Inc. v. Giovan), 810 F.2d 580, 584 (6th Cir. 

1987).
8
 

                                         

8
 The confounding nature of the issue, moreover, predates Branzburg.  The issue dates at 

least as far back as the pre-revolutionary days of British colonial rule when John Peter Zenger 
refused to reveal his sources while he was jailed for criticizing the British governor of New York 
and young Benjamin Franklin declined to identify the sources of his brother’s Philadelphia 

(Footnote Continued on Next Page.) 
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The stark difference of opinion between the circuits about the scope of 

Branzburg is not surprising, given the number of separate opinions issued by the 

Supreme Court over 40 years ago.  As Justice Brennan explained in granting a stay 

of a contempt order enforcing a subpoena issued to a reporter by the Massachusetts 

Judicial Conduct Commission: 

[T]here is support for the proposition that the First 
Amendment interposes a threshold barrier to the 
subpoenaing of confidential information and work 
product from a newsgatherer.  Four dissenting Justices in 
Branzburg discerned at least some protection in the First 
Amendment for confidences garnered during the course 
of newsgathering. 408 U.S., at 721 (Douglas, J., 
dissenting); id., at 744-747, (Stewart, J., dissenting, 
joined by Brennan and Marshall, JJ.). And Mr. Justice 
Powell, who joined the Court in Branzburg, wrote 
separately to emphasize that requests for reporter's 
documents should be carefully weighed with due 
deference to the “vital constitutional and societal 
interests” at stake. Id., at 710. Consequently, I do not 
believe that the Court has foreclosed news reporters from 
resisting a subpoena on First Amendment grounds. 

Roche, 448 U.S. at 1315.  See also id. at 1315 (“If I am correct, therefore, that a 

majority of the Court recognizes at least some degree of constitutional protection 

for newsgatherers’ confidences, it is reasonably probable that four of my Brothers 

will vote to grant certiorari, and there is a fair prospect that the Court will reverse 

the decision below.”). 

Roche did not reach the full Court because the judge under investigation 

resigned after the stay was granted, thereby mooting the issue.  As a result, 

disagreement about the meaning of Branzburg has continued during the 32 years 

since Justice Brennan’s stay issued.   This split over an important First Amendment 

                                         
(Footnote Continued from Previous Page.) 

newspaper.  See Gene Wiggins, The Case of John Peter Zenger (1735), in The Press on Trial: 
Crimes and Trials as Media Events, at 8 (Lloyd Chiasson, Jr. ed. 1997); The Autobiography of 
Benjamin Franklin, at 69 (Leonard W. Larabee, et al., eds., 1964). 
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issue that now has festered for decades presents a substantial question for certiorari 

review. 

The context in which this case arises, moreover, increases the importance 

that the issue be settled by the Supreme Court.   

First, this case implicates the constitutional rights of those who gather 

information on matters of public interest to object to attempts by foreign 

governments to compel the disclosure of confidential information.  On the one 

hand, as the Panel opinion recognized, the “federal interest in cooperating in the 

criminal proceedings of friendly foreign nations is obvious.”  United Kingdom, slip 

op. at 37 (citing McKevitt, 339 F.3d at 532).  On the other hand, Branzburg’s 

admonitions that “news gathering is not without its First Amendment protections” 

and that “[g]rand juries are subject to judicial control and subpoenas to motions to 

quash,” raise unique challenges when a judge is faced with a subpoena issued by a 

foreign power.  408 U.S. at 707, 708.  Resolving the circuit split concerning the 

meaning of Branzburg is essential if courts are to properly balance the interests of 

the executive branch and the interests of the individual in cases involving 

subpoenas issued by foreign powers. 

Second, because subpoenas issued pursuant to a Mutual Legal Assistance 

Treaty (“MLAT”) involve requests made by a foreign sovereign and reviewed only 

by the executive branch, those who are subpoenaed are left without the protections 

of the grand jury, “a primary security to the innocent against hasty, malicious and 

oppressive persecution,” Branzburg, 408 U.S. at 687 n.23 (quotations and citations 

omitted), and an important “buffer or referee between the government and the 

people.” United States v. Williams, 504 U.S. 36, 47 (1992).  Compare Branzburg, 

408 U.S. at 686-87 (“The prevailing constitutional view of the newsman’s 

privilege is very much rooted in the ancient role of the grand jury….”).  Whether 
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the absence of a grand jury increases the need for judicial oversight over MLAT 

subpoenas is by itself a substantial question warranting certiorari review.  

Third, even assuming, arguendo, that that there is no First Amendment 

“privilege” that applies to academic or journalistic researchers,  this case raises the 

significant constitutional issues concerning the right of individuals to be heard 

when they object to subpoenas on First Amendment grounds.  The Panel held that 

Branzburg (a) required the dismissal of appellants’ complaint; (b) made it 

unnecessary to review the denial of their motion to intervene; and (c) compelled 

the legal conclusion that the district court did not abuse its discretion by enforcing 

the subpoenas without ever seeing the evidence that appellants might have 

presented.  United Kingdom, slip op. at 29-30, 32-33, 34 (citing Branzburg, 408 

U.S. 665); see also id. at 32-40 & n.27.  These aspects of the Panel’s holding 

conflict with those Supreme Court cases squarely holding that persons are entitled 

to assert First Amendment challenges to government efforts to compel the 

disclosure of information and, depending on the facts of the particular case before 

the court, are entitled to protection from disclosure on those very same grounds, 

even in the absence of any applicable First Amendment “privilege.”  See generally 

Chicago Teachers Union, Local No. 1, AFT, AFL-CIO v. Hudson, 475 U.S. 292, 

303 (1986) (citing Monaghan, First Amendment “Due Process,” 83 Harv. L. Rev. 

518, 520-524 (1970)); Sweezy v. New Hampshire, 354 U.S. 234, 245 (1957) 

(upholding professor’s right to object to government subpoena requiring him to 

testify about a lecture because the “power of compulsory process [must] be 

carefully circumscribed when the investigative process tends to impinge upon such 

highly sensitive areas as freedom of speech or  press, freedom of political 

association, and freedom of communication of ideas, particularly in the academic 

community”); see also NAACP v. Alabama, 357 U.S. 449, 462 (1958); Lamont v. 

Postmaster General, 381 U.S. 301, 307 (1965); McIntyre v. Ohio Elections 
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Comm’n, 514 U.S. 334, 344, 347 (1995); Citizens United v. Federal Election 

Comm’n, 558 U.S. 50, 130 S. Ct. 876, 914, 916 (2010 (quoting McConnell v. 

Federal Election Comm’n, 540 U.S. 93, 198 and Buckley v. Valeo, 424 U.S. 1, 74 

(1976)). 

Fourth, as the Panel noted, the Branzburg Court “left open . . . the prospect 

that in certain situations -- e.g., a showing of bad faith purpose to harass -- First 

Amendment protections might be invoked by the reporter.”  In Re Request, Slip 

Op. at  34 n.22.  See also Branzburg, 408 U.S. at 710 (“if the newsman . . . has 

some other reason to believe that his testimony implicates confidential source 

relationship without a legitimate need of law enforcement, he will have access to 

the court on a motion to quash and an appropriate protective order may be 

entered”) (Powell, J., concurring).  Whether the “bad faith” exception to Branzburg 

properly may be applied without allowing interested parties to be heard and present 

evidence supporting their claims is another important constitutional issue raised by 

the Panel’s opinion.  In Re Request, slip op. at *17 n.11.   

D. The Interpretation of the US-UK Mutual Legal Assistance Treaty 
Is an Important Question of Federal Law that Should be Settled 
by the Supreme Court. 

This case also presents an important question of federal law that has not 

been, but should be, decided by the Supreme Court.  The Panel recognized that this 

case presents a matter of first impression with regard to the enforcement of the 

provisions of an MLAT in conjunction with 8 U.S.C. § 3512.   In Re Request, slip 

op. at 1.  Accordingly, this request for a stay is non-frivolous and an important 

question of federal law has not been, but should be, settled by the Supreme Court. 

Branzburg at the very least employed a “bad faith” exception, whereby 

journalists could invoke First Amendment protection against subpoena powers to 

demonstrate bad faith on the part of the law enforcement authority.  However, a 

consequence of the Panel’s decision is that citizens of the United States are 
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deprived of any forum in which to challenge bad faith acts on the part of the 

Attorney General and the requesting foreign law enforcement authority, even when 

they allege that the subpoena touches upon their constitutional rights, or would be 

unenforceable under domestic law. In this regard the Panel’s decision conflicts 

directly with the holding of the Ninth Circuit in In Re Search of the Premises 

Located, 634 F.3d 557, 572 (9th Cir. 2011): “We therefore hold that, in the context 

of an MLAT request, a district court may not enforce a subpoena that would offend 

a constitutional guarantee.”  It does so because, unlike in Premises Located, 

Appellants were not allowed to intervene to quash the subpoenas or to pursue a 

complaint on their claims. 

The Panel arrived at its decision from the starting point of the US-UK 

Mutual Legal Assistance Treaty (“US-UK MLAT”), which precludes a private 

right of action.  But the Appellants submitted that their appeal should have been 

reviewed from the perspective of 8 U.S.C. § 3512, read in light of Federal Rules of 

Criminal Procedure Rule 17(c), which allows a district court to quash any 

subpoena which is “unreasonable or oppressive.”  Under this view, the Appellants 

either should have been allowed to intervene or pursue their complaint.  This is a 

significant federal issue, for if individuals have no means to provide evidence of 

“unreasonableness,” “oppression” or “bad faith” then domestic constitutional and 

statutory protections have been eviscerated by the language of a treaty, which by 

nature has never been subjected to full Congressional scrutiny.  

With regard to the rights of citizens to challenge an MLAT subpoena which 

expressly precludes a private right of action the Panel found that: 

The appellants’ claims under the US-UK MLAT fail 
because appellants are not able to state a claim that they 
have private rights that arise under the treaty, and 
because a federal court has no subject matter jurisdiction 
to entertain a claim for judicial review of the Attorney 
General's actions pursuant to the treaty. 
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However, in relation to the district court’s discretion to quash a subpoena 

under 18 U.S.C. § 3512, the Panel then found as follows: 

Even assuming arguendo the district court had such 
discretion, a question we do not address, we see no basis 
to upset the decision not to quash. The district court 
concluded that the balance of interests favored the 
government. See Order, In re: Request from the U.K., No. 
11-91078 (D. Mass. Dec. 27, 2011), ECF No. 38; 
Findings and Order, In re: Request from the U.K., No. 
11-91078, 2012 WL 194432 (D. Mass. Jan. 20, 2012). 
The court's finding that any balancing favored the 
government was not an abuse of discretion, assuming 
such discretion existed. 

This combination of findings raises a significant federal issue.  If a district 

court is to exercise its discretion, and to balance the constitutional interests in the 

free flow of information against the public’s interest in the enforcement of a 

foreign subpoena in favor of the government, then U.S. citizens must be entitled to 

a due process right to set forth evidence of bad faith or abuse of process on the part 

of the government.  The Appellants here have been precluded from a right to be 

heard.  

The statutory construction of the scope of the discretionary provisions at 8 

U.S.C. §3512(a)(2)(D), whereby a district court may order the production of 

documents (even those attracting First Amendment protection) to a foreign law 

enforcement authority, is therefore a matter of first impression for the Supreme 

Court’s jurisdiction.  To adequately protect a citizen’s First Amendment and due 

process rights, which the Appellants contend cannot be eviscerated by treaty 

obligations of the United States, it is essential that a test be developed with regard 

to the discretionary provisions of 8 U.S.C. §3512.   

Indeed, the Supreme Court has warned that Federal courts should be alert to 

constitutional protection from the very type of abuse of process which the 

Appellants allege. In his dissenting opinion in United States v. Balsys, 524 U.S. 

666, 716 (1998), Justice Breyer, joined by Justice Ginsberg, stated: 
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“As the Second Circuit reasoned, since the Federal 
Government now has a stake in many foreign 
prosecutions akin to its stake in state prosecutions, a 
stake illustrated by this case, the [Fifth Amendment] 
privilege’s purpose of preventing governmental 
overreaching is served by recognizing the privilege in the 
former class of cases, just as it is served in the cases of 
“cooperative federalism” identified by Murphy. Indeed, 
experience suggests that the possibility of governmental 
abuses in cases like this one — where the United States 
has an admittedly keen interest in the later, foreign 
prosecution — is not totally speculative. See, e.g., 
Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir. 1993). 
(Emphasis added).  

The Appellants submit that the interpretation of the discretionary provisions 

of 8 U.S.C. §3512 raise a substantial federal question, namely, whether when 

Congress granted discretion to Federal district courts in relation to subpoena 

requests by foreign governments, Congress intended simultaneously to limit 

constitutional protections through the language of an MLAT holding that no 

private right of action would be available to challenge MLAT requests, and no 

right to be heard on challenges to the subpoenas.  Whether Congress intended such 

a result is an important question worthy of certiorari review.   

(i) The Statute at 18 USC § 3512 Requires the Court to Implement 
the Reasonableness Standards at Fed. R. Crim. P. Rule 17(c) 

The Appellants further assert that 18 U.S.C. §3512 grants them rights under 

domestic law, where their interests are affected by the subpoena requests, to 

challenge the “reasonableness” of a subpoena request under Fed.R.Crim.P. Rule 

17(c). 

The denial to the Appellants of their due process right to be heard is in direct 

conflict with Ninth Circuit decision in In Re Search of the Premises Located, 634 

F.3d 557, 572 (9th Cir. 2011) which clearly established that Federal Courts must 

consider constitutional challenges to the enforcement of an MLAT subpoena (“The 

enforcement of a subpoena is an exercise of judicial power… federal courts [must] 

be able to consider constitutional challenges to the action they are requested to 
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compel, and to refrain from participating in action that would violate the 

constitution.”).   

In contrast, the Panel found that “the law enforcement interest here – a 

criminal investigation by a foreign sovereign advanced through treaty obligations -

- is arguably even stronger than the government’s interest in Branzburg itself. Two 

branches of the federal government, the Executive and the Senate, have expressly 

decided to assume these treaty obligations.”  In Re Request, slip op. at 37. 

However, the Executive and Senate cannot oust constitutional protections. It 

must be left to the judiciary to provide the necessary oversight of the compliance 

of the United States and foreign governments with treaty obligations when treaty 

functions touch upon constitutional safeguards. See In Re Search, supra (“The 

Constitution’s separation of powers does not permit either the legislative or 

executive branch to convert the judicial branch into a mere functionary.”) 

Invoking  Fed.R. Crim.P. Rule 17 (c), the Supreme Court in United States v. 

R. Enterprises, Inc., 498 U.S. 292, 299 (1991), found that even subpoenas issued in 

furtherance of grand jury proceedings are not without procedural safeguards: 

The investigatory powers of the grand jury are 
nevertheless not unlimited…Grand juries are not licensed 
to engage in arbitrary fishing expeditions, nor may they 
select targets of investigation out of malice or an intent to 
harass. 

In recognition of the difficulty for subpoena recipients in challenging the 

“reasonableness” of complying with a subpoena, the Supreme Court in that case 

found that the Government would carry at least a minimal evidentiary burden: 

“Consequently, a court may be justified in a case where 
unreasonableness is alleged in requiring the Government 
to reveal the general subject of the grand jury's 
investigation before requiring the challenging party to 
carry its burden of persuasion.” Id. at 301. 

In contrast, the Panel here has not addressed the scope of a district court’s 

discretion regarding the “reasonableness” of a subpoena, and instead determined 
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that, with regard to an MLAT, to the extent the Government bears any burden, it 

can be met without facing the opposition best able to contest its claims.  This gives 

foreign law enforcement authorities greater powers than domestic agencies, a 

position which raises a significant issue under the Agreement on Mutual Legal 

Assistance between the United States of America and the European Union, U.S.-

E.U., June 25, 2003, S. Treaty Doc. No. 109-13 ("US-EU MLAT") that “[t]he 

provisions of this Agreement shall not…expand or limit rights otherwise available 

under domestic law.” US-EU MLAT, art. 3 ¶5 (emphasis added). 

The Panel, in rejecting the Appellants’ “broader contention that the US-EU 

MLAT provides a basis for applying U.S. domestic law” found that “[b]y its terms 

the provision applies only to the US-EU MLAT and not to any of the related 

bilateral agreements, such as the US-UK MLAT at issue in this case.” In Re 

Request, slip op. at 41 n.14. 

The Appellants’ point, however, was that the US-UK MLAT cannot work an 

ouster of domestic law, and the US-EU MLAT language is simply articulating the 

obvious.  See also Treaty with the United Kingdom on Mutual Legal Assistance in 

Criminal Matters, S. Exec. Rep. No. 104-23, at p. 12: “The Committee believes 

that MLATs should not, however, be a source of information that is contrary to 

U.S. legal principles.” Indeed, as the Panel recognized, the Government is 

compelled to pursue a subpoena request under domestic law at 18 USC § 3512. 

Whereas the District Court did not consider itself to be bound by the Federal 

Rules of Criminal Procedure, it nevertheless held that “the Rules still inform the 

Court’s standard for reasonableness.” U.S. v. Trustees of Boston College  831 F. 

Supp.2d 435, 450 (D. Mass. 2011).  The Supreme Court set forth the applicability 

of this standard in United States v. Nixon, 418 U.S. 683, 699-700 (1974).  See also 

McKevitt, 339 F.3d at 532 (subpoenas to the press, like all subpoenas, must be 

reasonable under the circumstances); R. Enterprises, Inc., 498 U.S. at 303. 
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As discussed above, the Appellants allege that the subpoenas at issue fail on 

a number of these grounds, most notably because the documents are not relevant, 

they are otherwise procurable from other sources, and the MLAT application was 

not made in good faith.  For the “reasonableness” standard to have any meaning, 

there must be an opportunity for U.S. citizens to provide evidence of bad faith and 

abuse of process on the part of the Attorney General and the foreign law 

enforcement agency.  This too is a substantial federal question to be properly 

decided by the Supreme Court. See Arcara v. Cloud Books, Inc., 478 U.S. 697, 709 

(1986): 

In every case, therefore, where legislative abridgment of 
[First Amendment] rights is asserted, the courts should be 
astute to examine the effect of the challenged legislation.  

The Appellants submit that the “reasonableness” standard implied into the 

statute at 18 USC §3512 through the history of case law must be tested by a 

judicial review of the Attorney General’s actions, regardless of the limiting 

language of the US-UK MLAT. 

The Appellants further argued that the district court should have evaluated 

the subpoenas by applying the discretionary factors set forth by the Supreme Court 

in Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241 (2004)  in relation to 

a request for the production of evidence for use in a foreign tribunal. 542 U.S. 241 

at 264. This Court disagreed.  

The Supreme Court should decide whether the standards set forth in its 

decision in Intel apply in the MLAT context, or whether the substantive standards 

provided by the US-UK MLAT are impervious to challenge.  

II. CONCLUSION 

For the foregoing reasons, appellants Ed Moloney and Anthony McIntyre 

respectfully request that the Court stay the mandate in the above captioned appeals 

pending the filing of a petition for a writ of certiorari in the Supreme Court. 
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