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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 

----------------------------------------------------------X 
HSIN-CHENG CHEN,  
 
  Plaintiff,  

    vs.   
 
KELVIN SUN a/k/a HEPING SUN and JIA LIU, 
 
  Defendants.  
----------------------------------------------------------X 

 
 

No. 13CV0280 (ALC) (KNF) 
 ECF Case 
 
SECOND AMENDED COMPLAINT 

 

  
 Plaintiff Hsin-Cheng Chen (“Plaintiff”), by and through his attorney, for his complaint 

against Kelvin Sun, aka Helping Sun and Jia Liu (“Defendants”), alleges as follows: 

NATURE OF ACTION 

1. This is an action under the Uniform Foreign Money-Judgments Recognition Act, 

New York C.P.L.R. § § 5301 et seq., for recognition and enforcement of a final money judgment 

entered in China in favor of Plaintiff Chen and against Defendant Sun in the amount of RMB 

4,555,900 plus interest and costs. 

PARTIES 

2. Plaintiff Hsin-Cheng Chen (“Chen”) is an individual who is a citizen of the 

People’s Republic of China and domiciled in Taipei, Taiwan Province, People’s Republic of 

China. 

3. Kelvin Sun aka Heping Sun (“Sun”) is an individual whose principal residence is 

80 Riverside Blvd Apt 9L, New York, NY 10069.  Kelvin Sun is a citizen of the United States of 

America. 
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4. Jia Liu (“Liu”) is an individual whose principal residence is 80 Riverside Blvd 

Apt 9L, New York, NY 10069.  Upon information and belief, Jia Liu is the spouse of Defendant 

Kelvin Sun. 

JURISDICTION AND VENUE 

5. The Court has original jurisdiction over the subject matter of this action pursuant 

to 28 U.S.C. § 1332 because there is complete diversity between the parties and the amount in 

controversy exceeds $75,000 exclusive of interest and costs. 

6. The Court has jurisdiction in personam over Defendants because Defendants 

domicile in New York.  

7. The Court has jurisdiction in rem over Defendant’s property located at 80 

Riverside Blvd Apt 9L, New York, NY 10069 (the “Subject Property”). 

8. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(1) as all 

Defendants are domiciled in New York and at least one Defendant is domiciled in this district.  

9. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) as a substantial 

amount of Defendant’s assets are located within this district. 

FACTUAL BACKGROUND 

10. In or about December 1999, Plaintiff Chen entered into a Joint Investment 

Agreement and Joint Investment Guarantee Agreement (the “Agreement”) with Defendant Sun.  

A copy of the Agreement, and a certified translation thereof, is attached hereto as Exhibit A. 

11. The Agreement was to raise funds to establish Shanghai Xinhe Real Estate 

Management Co., Ltd., for the development and operation of a commercial building in Shanghai 

City, China. 

Case 1:13-cv-00280-ALC-KNF   Document 36   Filed 06/16/14   Page 2 of 13



 3

12. Plaintiff Chen invested a total of RMB 7,300,000 into the project.  As part of 

Chen’s total investment and as indicated in Article III of the Agreement, Chen’s initial 

contribution was RMB 3,850,000.  A certificate, signed by Defendant Sun, certifying the RMB 

3,850,000 investment, and a certified translation thereof, is attached hereto as Exhibit B. 

13. Defendant Sun repaid Chen RMB 2,000,000 on January 12, 2005.  

14. Plaintiff Chen executed a power of attorney after receiving the RMB 2,000,000 

for the remaining amount, RMB 5,300,000.  The power of attorney authorized Mr. Chen’s 

counsel the right to seek collection of the amount owed by Defendant Sun on behalf of Mr. 

Chen.   

15. Plaintiff Chen was never fully reimbursed for funds he invested into the property. 

16. After Chen was not reimbursed for the funds he was owed, he commenced an 

action on April 27, 2006 in the Shanghai First Intermediate People’s Court (Changning People’s 

District, Shanghai Municipality) (the “First Litigation”) for the rights to the property and the 

rental income.   

17. On June 6, 2006, the Shanghai First Intermediate People’s Court issued an 

announcement providing notice to Defendant Sun regarding the lawsuit filed against him.  The 

Court announced that service would be deemed completed 6 months after the date of that 

announcement.  A copy of the announcement, and a certified translation thereof, is attached 

hereto as Exhibit C.  

18. On January 7, 2007, the Shanghai First Intermediate People’s Court commenced 

the First Litigation initiated by Plaintiff Chen against Defendant Sun.  A copy of the transcript, 

and a certified translation thereof, is attached hereto as Exhibit D. 
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19. In the First Litigation, the Shanghai First Intermediate People’s Court found that 

the relationship between Chen and Sun transformed from joint investors to a creditor-debtor 

relationship.   

20. Mr. Chen appealed the first court’s findings. 

21. On November 25, 2008, the Higher People’s Court of Shanghai rejected Mr. 

Chen’s appeal and maintained the original judgment.  

22. In the First Litigation, Defendant Sun appeared through counsel in defense of the 

matter and availed himself of all rights and remedies provided to him under Chinese law. 

23. On November 24, 2010, Mr. Chen initiated an action with the People’s Court of 

Changning District, Shanghai, as a creditor seeking payment of an overdue debt owed by 

Defendant Sun (the “Second Litigation”). 

24. Defendant Sun was properly served with a summons and complaint in the Second 

Litigation.  A copy of the documents evidencing service of process upon Defendant Sun, and 

certified translations thereof, are attached as Exhibit E. 

25. Defendant Sun appeared through his attorney Zhang Bo, and authorized attorney 

Zhang Bo’s representation.  A copy of the Power of Attorney, executed by Defendant Sun, and a 

certified translation thereof, is attached as Exhibit F.  

26. In the Second Litigation, the People’s Court of Changning District, Shanghai 

found that the Defendant owed Mr. Chen RMB 4,500,000, and that the parties agreed the 

maturity date for the loan was August 31, 2005.  

27. The court ordered the Defendant to repay Mr. Chen with interest. 

28. The court ordered the interest calculated as follows: 

a. September 1, 2005 – November 17, 2005 — RMB 5,300,000 as principal 
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b. November 18, 2005 – present — RMB 4,5000,000 as principal1 

29. The parties were unable to agree on an interest amount, thus the Court dictated the 

rate be calculated according to the interest rate of the People’s Bank of China for the same 

period.  

30. The Defendant was ordered to pay Mr. Chen within 30 days of the judgment. 

31. The Defendant appealed the judgment. 

32. On December 12, 2011, the Shanghai No.1 Intermediate People’s Court of the 

People’s Republic of China affirmed the trial court’s decision, and awarded a litigation fee of 

RMB 55,900 to Mr. Chen.  A true and correct copy of the December 12, 2011 decision of the 

Shanghai No. 1 Intermediate People’s Court of the People’s Republic of China, and a certified 

translation thereof, is attached hereto as Exhibit G. 

33. In the Second Litigation, Defendant Sun appeared through counsel in defense of 

the matter and availed himself of all rights and remedies provided to him under Chinese law.  

During the Second Litigation and the appeal to the Intermediate People’s Court of the People’s 

Republic of China, Defendant Sun was represented by Zhang Bo, an attorney of the Shanghai 

Fangtao Law Firm. 

34. As of the date of this filing, the amount due and owing by Defendant Sun to 

Plaintiff Chen is RMB 4,500,000. 

35. As of the date of the initiation of this action, the amount of interest due and 

owning by Defendant Sun to Plaintiff Chen is RMB 2,627,000.   

36. On January 11, 2013, the original complaint was filed in this matter.  

                                                           
1 The November 17, 2005 payment of RMB 800,000 occurred after the maturity date of Aug. 31, 2005; therefore for 
calculation of the interest owed, the court used 5.3 Million as the principal from maturity through the date of the 
partial payment, and 4.5 million for the principal thereafter. 
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37. On January 18, 2013, the defendant was properly served with the summons and 

complaint in this matter.  The affidavit of service is attached as Exhibit A.  

38. On February 12, 2013, the defendant transferred his interest in 80 Riverside 

Drive, Apt 9L to be transferred to his wife, Jia Liu, for no consideration. The deed transferring 

the property from Kelvin Sun to Jia Liu, for no consideration, is attached hereto as Exhibit B. 

39. On March 18, 2013, the above referenced transfer was recorded with the City 

Register of the City of New York.  

CLAIMS AGAINST DEFENDANT KELVIN SUN 

FIRST CLAIM FOR RELIEF 
(Uniform Foreign Money-Judgments Recognition Act) 

 
40. Plaintiff repeats and realleges the allegations set forth in paragraphs 1-39 of this 

Complaint as if fully set forth herein. 

41. China is a “foreign state” as defined in New York Civil Practice Law and Rules   

§ 5301. 

42. New York has adopted the Uniform Foreign Money-Judgments Recognition Act, 

New York C.P.L.R. § § 5301 et seq.,(the “Act”). 

43. The Act applies to the recognition and enforcement of the December 12, 2011 

decision of the Shanghai No. 1 Intermediate People’s Court of the People’s Republic of China 

(the “Judgment”), which is final, conclusive, and enforceable. 

44. All appeals of the December 12, 2011 decision have been exhausted. 

45. The amount owing from Defendant Sun to Plaintiff Chen pursuant to the 

December 12, 2011 decision is RMB 4,500,000 plus interest and costs.  

46. The Judgment satisfies all the criteria for recognition under the Uniform Foreign 

Country Money Judgments Recognition Act, New York Civil Practice Law and Rules §5301 et 
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seq. (1) having been duly entered by a court that had personal jurisdiction over Defendant, (2) in 

a proceeding before a fair tribunal in which the Defendant was duly served with process, (3) 

appeared in the action with legal counsel, (4) presented evidence in his defense and (5) contested 

evidence presented against him by the Plaintiff. 

47. Plaintiff Chen has at all times remained the owner and holder of the Chinese 

Judgment, which remains in full force and effect. 

48. By reason of the foregoing, Plaintiff Chen is entitled to recognition and 

enforcement of the Chinese Judgment. 

SECOND CLAIM FOR RELIEF 
(Avoidance of Fraudulent Conveyances Per NY Debtor & Creditor Laws) 

 
49. Plaintiff repeats and realleges the allegations set forth in paragraphs 1-48 of this 

Complaint as if fully set forth herein. 

50. The fraudulent transfer of the Subject Property, located at 80 Riverside Blvd, Apt 

9L, New York, NY 10069, forms the basis of this cause of action, occurred in New York, and 

was by and between the defendants Kelvin Sun and Jia Liu. 

51. Upon information and belief, defendant Kelvin Sun owned the Subject Property, 

acquired by purchase on December 13, 2010, for the consideration of over 3 million U.S. dollars. 

The purchase is described more fully in the deed, attached hereto as Exhibit C.  

52. On February 12, 2013, a date antecedent to the filing and service of the original 

complaint in this action, the defendant Kelvin Sun unlawfully and fraudulently conveyed the 

Subject Property to defendant Jia Liu, his wife, for no consideration.  

53. Under New York Debtor & Creditor Law § 273-A, every conveyance made 

without fair consideration when the person making it is a defendant in an action for money 

damages or a judgment in such an action has been docketed against him, is fraudulent as to the 
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Plaintiff in that action without regard to the actual intent of the defendant if, after final judgment 

for the Plaintiff, the defendant fails to satisfy the judgment.  

54. Here, the defendant unlawfully conveyed the Subject Property to his wife for no 

consideration while he was a defendant in a pending action in the United States District Court for 

the Southern District of New York for money damages.  

55. Under New York Debtor & Creditor Law § 276, every conveyance made and 

every obligation incurred with actual intent, as distinguished from intent presumed in the law, to 

hinder, delay, or defraud either present or future creditors, is fraudulent as to both present and 

future creditors. 

56. Here, the defendant unlawfully conveyed the Subject Property to his wife for no 

consideration with actual intent to hinder, delay, or defraud both present and future creditors, 

namely, the Plaintiff Mr. Chen.  

57. In addition, under New York Debtor & Creditor Law § 276-A, in an action or  

special proceeding brought by a creditor, receiver, trustee in bankruptcy, or assignee for the 

benefit of creditors to set aside a conveyance by a debtor, where such conveyance is found to 

have been made by the debtor and received by the transferee with actual intent, as distinguished 

from intent presumed in law, to hinder, delay or defraud  either  present or future creditors, in  

which action or special proceeding the creditor, receiver, trustee  in  bankruptcy, or  assignee for  

the benefit of creditors shall recover judgment, the justice or surrogate presiding at the trial shall 

fix the reasonable attorney's fees of the creditor, receiver, trustee in bankruptcy, or assignee for  

the benefit of  creditors in such action or special proceeding, and the creditor, receiver, trustee in  

bankruptcy, or assignee for the benefit of creditors shall have judgment therefor against the  

debtor and the transferee who are defendants in addition to the other relief granted by the  
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judgment.  The fee so fixed shall be without prejudice to any agreement, express or implied, 

between the creditor, receiver, trustee in bankruptcy, or assignee for the benefit of creditors and 

his attorney with respect to the compensation of such attorney. 

58. Here, Plaintiff is entitled to attorney’s fees in this action to set aside the fraudulent 

conveyance because the conveyance was made with actual intent to hinder, delay, or defraud 

present or future creditors. 

THIRD CLAIM FOR RELIEF 
(Breach of Contract) 

59. Plaintiff repeats and realleges the allegations set forth in paragraphs 1-55 of this 

Complaint as if fully set forth herein.  

60. Under New York common law, there are four elements to a breach of contract 

claim: 1) existence of an agreement, 2) adequate performance of the contract by the Plaintiff, 3) 

breach of contract by the defendant, and 4) damages. 

61. Plaintiff entered into the Agreement with Defendant Sun. (Exhibit A)  

62. Plaintiff performed by delivering RMB 7,300,000 to Defendant Sun. 

63. Defendant Sun breached the contract by failing to repay Plaintiff the obligation 

owed by the Defendant.  

64. Plaintiff suffered damages. 

FOURTH CLAIM FOR RELIEF 
(Fraud) 

 
65. Plaintiff repeats and realleges the allegations set forth in paragraphs 1-64 of this 

Complaint as if fully set forth herein.  

66. The elements of fraud under New York common law are (1) a false representation 

was made; (2) the defendant intended to defraud; (3) the plaintiff believed defendant's 

misrepresentation; and (4) plaintiff was injured. 
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67. Defendant Sun made false representation to Plaintiff and induced Plaintiff into 

delivering RMB 7,300,000 to Defendant Sun. 

68. Defendant intended to defraud the Plaintiff.  

69. Plaintiff believed Defendant’s misrepresentation.  

70. Plaintiff suffered monetary damage after Defendant absconded without repaying 

Plaintiff. 

CLAIMS AGAINST DEFENDNAT JIA LIU 

FIRST CLAIM FOR RELIEF 
(Avoidance of Fraudulent Conveyances Per NY Debtor & Creditor Laws) 

 
71. Plaintiff repeats and realleges the allegations set forth in paragraphs 1-70 of this 

Complaint as if fully set forth herein. 

72. The fraudulent transfer of the Subject Property, located at 80 Riverside Blvd, Apt 

9L, New York, NY 10069, forms the basis of this cause of action, occurred in New York, and 

was by and between the defendants Kelvin Sun and Jia Liu. 

73. Upon information and belief, defendant Kelvin Sun owned the Subject Property, 

acquired by purchase on December 13, 2010, for the consideration of over 3 million U.S. dollars. 

The purchase is described more fully in the deed, attached hereto as Exhibit C.  

74. On February 12, 2013, a date antecedent to the filing and service of the original 

complaint in this action, the defendant Kelvin Sun unlawfully and fraudulently conveyed the 

Subject Property to defendant Jia Liu, his wife, for no consideration.  

75. Under New York Debtor & Creditor Law § 273-A, every conveyance made 

without fair consideration when the person making it is a defendant in an action for money 

damages or a judgment in such an action has been docketed against him, is fraudulent as to the 
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Plaintiff in that action without regard to the actual intent of the defendant if, after final judgment 

for the Plaintiff, the defendant fails to satisfy the judgment.  

76. Here, the defendant unlawfully conveyed the Subject Property to his wife for no 

consideration while he was a defendant in a pending action in the United States District Court for 

the Southern District of New York for money damages.  

77. Under New York Debtor & Creditor Law § 276, every conveyance made and 

every obligation incurred with actual intent, as distinguished from intent presumed in the law, to 

hinder, delay, or defraud either present or future creditors, is fraudulent as to both present and 

future creditors. 

78. Here, the defendant unlawfully conveyed the Subject Property to his wife for no 

consideration with actual intent to hinder, delay, or defraud both present and future creditors, 

namely, the Plaintiff Mr. Chen.  

79. In addition, under New York Debtor & Creditor Law § 276-A, in an action or  

special proceeding brought by a creditor, receiver, trustee in bankruptcy, or assignee for the 

benefit of creditors to set aside a conveyance by a debtor, where such conveyance is found to 

have been made by the debtor and received by the transferee with actual intent, as distinguished 

from intent presumed in law, to hinder, delay or defraud  either  present or future creditors, in  

which action or special proceeding the creditor, receiver, trustee  in  bankruptcy, or  assignee for  

the benefit of creditors shall recover judgment, the justice or surrogate presiding at the trial shall 

fix the reasonable attorney's fees of the creditor, receiver, trustee in bankruptcy, or assignee for  

the benefit of  creditors in such action or special proceeding, and the creditor, receiver, trustee in  

bankruptcy, or assignee for the benefit of creditors shall have judgment therefor against the  

debtor and the transferee who are defendants in addition to the other relief granted by the  
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judgment.  The fee so fixed shall be without prejudice to any agreement, express or implied, 

between the creditor, receiver, trustee in bankruptcy, or assignee for the benefit of creditors and 

his attorney with respect to the compensation of such attorney. 

80. Here, Plaintiff is entitled to attorney’s fees in this action to set aside the fraudulent 

conveyance because the conveyance was made with actual intent to hinder, delay, or defraud 

present or future creditors. 

PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiff Chen seeks relief and demands judgment against Defendant Chen and 

prays for the following relief: 

1. Granting Plaintiff an Order recognizing the Chinese Judgment; 

2. Granting Plaintiff Judgment as against Defendant Chen in the principal amount of  

RMB 4,500,000; 

3. For litigation costs previously awarded in the amount of RMB 55,900; 

4. For pre-judgment and post-judgment interest; 

5. For all attorney’s fees incurred herewith; 

6. For all costs of this action;  

7. For an entry of an order of attachment against the Subject Property; 

8. For an entry of a temporary restraining order enjoining defendants, and their 

agents, representatives, and others from transferring, assigning, encumbering or otherwise 

disposing or destroying of any and all assets; and 

9. For such other and further relief as this Court deems just and appropriate 

 
 
 

Case 1:13-cv-00280-ALC-KNF   Document 36   Filed 06/16/14   Page 12 of 13



Case 1:13-cv-00280-ALC-KNF   Document 36   Filed 06/16/14   Page 13 of 13


	Second Amended Complaint
	Chen-Sun_0027

