
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA  

________________________________________ 
              ) 
FREEDOM WATCH, INC.,            ) 
              )             
   Plaintiff,           ) 
              ) 

v.              )      Civil Action No. 12–00731 (RBW) 
              )   
ORGANIZATION OF PETROLEUM         ) 
EXPORTING COUNTRIES,           ) 
              )       
   Defendant.           ) 
________________________________________) 
 

ORDER 

The plaintiff, Freedom Watch, Inc., brings this cause of action against the defendant, the 

Organization of Petroleum Exporting Countries (“OPEC”), alleging violations of the Sherman 

Act, 15 U.S.C. § 1 (2012), and the Clayton Act, id. §§ 15, 26.  Complaint (“Compl.”) ¶ 1.  

Currently before the Court is the Defendant’s Renewed Motion To Dismiss For Lack of Service 

of Process (“Renewed Mot.”).  Upon careful consideration of the parties’ submissions, the Court 

concludes that the defendant’s renewed motion must be granted in part and denied in part.1 

I. BACKGROUND 

 On May 7, 2012, more than three years ago, the plaintiff filed this antitrust suit against 

OPEC, see generally Compl., an international organization incorporated under the laws of 

Austria and composed of member states outside the United States, id. ¶¶ 4, 5.  The circumstances 

underlying this action and the procedural background are set forth in memorandum opinions 

1 In addition to the filings already identified, the Court considered the following documents in rendering its decision: 
(1) the Plaintiff’s Opposition to Defendant’s Renewed Motion to Dismiss (“Opp’n”); (2) the Defendant’s Reply in 
Support of Its Renewed Motion To Dismiss for Lack of Service of Process (“Reply”); and (3) the Court’s June 4, 
2015 Order denying Freedom Watch’s Motion for Leave to Serve the Defendant’s United States Counsel Pursuant 
to the Court of Appeals’ Decision to Vacate and Remand the District Court’s Ruling (“June 2015 Order”), ECF No. 
36.  The Court also considered the Memorandum Opinion it issued in support of the prior order issued in this case 
(“June 2015 Mem. Op.”), ECF No. 37.    
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issued by this Court and the District of Columbia Circuit, so the Court will not recount all of the 

facts again here.2  Most relevant to the present motion is the fact that, to date, the plaintiff has 

been unable to effect service of process on the defendant.  Renewed Mot. at 1–2; Opp’n at 1.   

The Court granted the defendant’s first motion to dismiss for lack of service of process 

on January 15, 2013, and the plaintiff appealed.  The District of Columbia Circuit affirmed this 

Court’s dismissal but remanded the case with instructions for the Court to consider, in its 

discretion, whether it should authorize an alternate means of service under Federal Rule of Civil 

Procedure 4(f)(3).  See Freedom Watch, Inc. v. Org. of the Petroleum Exporting Countries, 766 

F.3d 74, 84 (D.C. Cir. 2014).  The Circuit noted, however, that in exercising its direction under 

Rule 4(f)(3), the Court could authorize an alternative means of service so long as the prescribed 

method “would minimize offense to Austrian law.”  Id. (internal quotation marks omitted). 

On remand, the plaintiff filed its Motion for Leave To Serve Defendant’s United States 

Counsel Pursuant to the Court of Appeals’ Decision To Vacate and Remand the District Court’s 

Ruling.  The Court denied the plaintiff’s request to effect service of process on OPEC’s U.S. 

counsel, concluding that Rule 4(f)(3) precluded service on OPEC in the United States, and that in 

the absence of OPEC’s waiver, no federal law existed to preempt this prohibition.  See generally 

June 2015 Mem. Op. at 5–6.  The Court further concluded that the OPEC Headquarters 

Agreement was an “international agreement” for purposes of Rule 4(f)(3)’s prohibition of service 

“by any means prohibited by international agreement,” id. at 7–8, and that under that agreement, 

the only means to serve OPEC was through diplomatic channels, id. at 8.   

2 See Freedom Watch, 766 F.3d at 77–78; Freedom Watch, Inc. v. Org. of Petroleum Exporting 
Countries, __ F. Supp. 3d. __, __, 2015 WL 3506696, at *1 (D.D.C. 2015) (Walton, J.). 
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In light of the Court’s rejection of the plaintiff’s request to serve OPEC’s United States 

counsel, and the Court’s conclusion that the plaintiff’s proposed method was not legally 

acceptable, the defendant has renewed its request for dismissal, see Renewed Mot. at 1–2, and 

asks that dismissal be with prejudice, id. at 1, 3.  The plaintiff’s one-page opposition responds 

that “it is at a loss on how to oppose” the defendant’s renewed motion, contends that 

“[t]echnically speaking, this Court has ignored the prior ruling of the D.C. Circuit that ordered it 

to use its discretion to find a method of alternative service,” and indicates the plaintiff’s intention 

to appeal any decision granting the defendant’s renewed motion.  See Opp’n at 1–2 (stating that 

the matter “will regrettably have to be taken up again, after many years of delay, to the U.S. 

Court of Appeals for the District of Columbia Circuit”).   

II. STANDARD OF REVIEW 

Federal Rule of Civil Procedure 4(c) provides that “[t]he plaintiff is responsible for 

having the summons and complaint served within the time allowed by Rule 4(m) and must 

furnish the necessary copies to the person who makes service.”  Rule 12(b)(5), in turn, allows a 

party to move to dismiss a complaint for “insufficient service of process.”  Fed. R .Civ. P. 

12(b)(5).  When a defendant moves to dismiss under Rule 12(b)(5), the plaintiff “has the burden 

of establishing the validity of service of process; to do so, he must demonstrate that the 

procedure employed satisfied the requirements of the relevant portions of Rule 4 and any other 

applicable provision of law.”  Light v. Wolf, 816 F.2d 746, 751 (D.C. Cir. 1987) (citations and 

quotation marks omitted).  It is also well-established that “federal courts lack the power to assert 

personal jurisdiction over a defendant ‘unless the procedural requirements of effective service of 

process are satisfied.’” Mann v. Castiel, 681 F.3d 368, 372 (D.C. Cir. 2012) (citation omitted).   
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 “A dismissal with prejudice is warranted only when a trial court determines that the 

allegation of other facts consistent with the challenged pleading could not possibly cure the 

deficiency.” Firestone v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 1996) (citations and quotation 

marks omitted).  Accordingly, the Court must “adequately . . . explain, in light of the standard set 

in Firestone” why it is dismissing a complaint with prejudice.  Belizan v. Hershon, 434 F.3d 579, 

580 (D.C. Cir. 2006) (citations omitted). 

III. ANALYSIS 

 The defendant asserts, and the plaintiff does not dispute, that it has not been properly 

served with process.  Renewed Mot. at 1; Opp’n at 1.  The plaintiff’s opposition contends that 

the Court “has ignored the prior ruling of the D.C. Circuit that ordered it to use its discretion to 

find a method of alternative service that did not necessarily require service in Vienna.”  Opp’n 

at 1.  This is not correct, as the plaintiff misapprehends the Circuit’s mandate.  What the Circuit’s 

remand instructed was that this Court consider the plaintiff’s request to effectuate service 

through the defendant’s United States counsel under the framework set forth by Rule 4(f)(3).  

Freedom Watch, 766 F.3d at 84.  The Advisory Notes to that subsection, as the Circuit 

recognized, state that the method chosen should “minimize offense to foreign law.”  Fed. R. Civ. 

P. 4 advisory committee’s note (1993 Amendments); see Freedom Watch, 766 F.3d at 84.  And 

that is what the Court has done.  The Circuit did not, as the plaintiff asserts, remand with 

instructions that the Court grant the defendant’s proposed means of service; to the contrary, the 

Circuit stated: “Our decision to remand should not be mistaken for agreement with Freedom 

Watch that the district court must authorize some method of service process on OPEC . . . .”  

Freedom Watch, 766 F.3d at 84.   
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As directed, the Court exercised its discretion under Rule 4(f)(3) in considering the 

plaintiff’s proposal to serve the defendant through counsel located in the United States, which it 

determined would contravene Rule 4(f)(3) and would not minimize offense to Austrian law.  

June 2015 Mem. Op. at 5–9.  The plaintiff has failed to propose a method of service that is 

acceptable within the constraints imposed by the Federal Rules of Civil Procedure, and this 

Court is not permitted to bend the rules and fashion a remedy despite the fairness and public 

policy concerns raised by the plaintiff.  Accord Freedom Watch, 766 F.3d at 84 (decision to 

remand does not represent the Circuit’s agreement with the plaintiff’s contentions that the Court 

must find a means of service “as a matter of due process, public policy, or enforcement of United 

States antitrust law”).  As the opposition to the defendant’s renewed motion does not raise any 

substantive argument that defeats the Court’s reasoning in its June 2015 opinion, the Court must 

grant the defendant’s renewed motion to dismiss this case. 

 The defendant has requested that the Court dismiss this case with prejudice.  Renewed 

Mot. at 2.  “A dismissal with prejudice is warranted only when a trial court determines that the 

allegation of other facts consistent with the challenged pleading could not possibly cure the 

deficiency.”  Firestone, 76 F.3d at 1209 (citations and quotation marks omitted).  In the three 

years that have elapsed since the plaintiff filed this case, it has been unable to employ an 

acceptable method to effect service on the defendant.  To be sure, the briefings submitted by the 

parties suggest that service upon OPEC presents a formidable hurdle.  However, given the 

possibility that resort to diplomatic channels may someday afford Freedom Watch its long-

awaited opportunity to serve process upon OPEC, see generally June 2015 Mem. Op. at 7–9, the 

Court declines to dismiss this case with prejudice.  See Howe v. Embassy of Italy, 68 F. Supp. 3d 

26, 30 (D.D.C. 2014) (“Insufficient service of process on a defendant ‘warrant[s] the court’s 
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dismissing [the plaintiff’s claims] without prejudice’”) (alterations in original) (citations 

omitted)); Hammond v. Fed. Bureau of Prisons, 740 F. Supp. 2d 105, 109 (D.D.C. 2010) 

(“Because insufficient service of process is typically a defect that can be cured, dismissal under 

Rule 12(b)(5) is ordinarily without prejudice.”).  But this does not mean that the plaintiff can 

indefinitely avoid the consequence of dismissal with prejudice by continuing to refuse to avail 

itself of a legally acceptable alternative mode of serving the defendant.  E.g., Whitehead v. 

Carroll & Graf Publishers, Inc., No. 98-0202 (PLF), 1999 WL 33409937, at *1 (D.D.C. Dec. 8, 

1999) (dismissing complaint with prejudice due to, inter alia, plaintiff’s failure to effect service 

more than two years after the complaint was filed); see also Firestone, 76 F.3d at 1209 

(prescribing that a Court may dismiss with prejudice where the plaintiff “could not possibly cure 

the [alleged] deficiency.”).  Accordingly, although the Court will dismiss the complaint, the 

Court declines at this time to dismiss this case with prejudice.   

CONCLUSION 

 For the foregoing reasons, the Court concludes that the complaint shall be dismissed 

without prejudice.  Accordingly, it is hereby  

 ORDERED that the defendant’s Renewed Motion To Dismiss for Lack of Service of 

Process is GRANTED IN PART AND DENIED IN PART.  It is further  

 ORDERED that the complaint is DISMISSED WITHOUT PREJUDICE.  It is further 

 ORDERED that this case is CLOSED. 

 SO ORDERED this 3rd day of December, 2015. 

REGGIE B. WALTON 
        United States District Judge 
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