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September 18, 2015 

VIA ECF 

Hon. Richard C. Wesley 
Hon. Amalya L. Kearse 
Hon. Barrington D. Parker 
United States Court of Appeals for the Second Circuit 
Thurgood Marshall Courthouse 
40 Foley Square 
New York, New York 10007 

Re: Chevron Corporation v. Donziger, Nos. 14-826, 14-832 
 

Dear Judges Wesley, Kearse, and Parker: 

I write as counsel for Chevron Corporation in response to the two separate FRAP 28(j) 
submissions by Donziger’s and the LAPs regarding the Canadian Supreme Court’s recent 
decision in Chevron Corp. v. Yaiguaje.1 

Donziger (Dkt. 446-1) 

Donziger contends that Yaiguaje somehow undermines the RICO judgment by 
“reinforc[ing]” the “international comity” rationale of Chevron Corp. v. Naranjo, 667 F.3d 
232 (2d Cir. 2012).  But Yaiguaje is a narrow ruling addressing only the propriety of 
exercising jurisdiction over a party in a Canadian province under Canadian law, and whether 
Canadian “courts have jurisdiction over Chevron Canada.”  Op. ¶23.   

While the Canadian court looked to international-comity principles to support its broad 
assertion of jurisdiction, the court stressed that only “legitimate” judgments should be 
recognized (Op. ¶53) and that Chevron may defend against enforcement based on fraud, 
denial of justice, and other defenses.  Id. ¶77.  The court “emphasize[d] that when 
jurisdiction is found to exist, it does not necessarily follow that it will or should be 
exercised.”  Id. ¶¶68, 77.  Thus, Yaiguaje has nothing to do with the merits of Canadian 
enforcement or the fraudulent Ecuadorian judgment.  Id. ¶95.2   

                                                 
 1 Because both submissions relate to the same decision, Chevron hereby responds in a combined letter.  This 

submission otherwise complies with FRAP 28(j) and does not exceed the word limit for separate responses. 

 2 Donziger suggests the court based its ruling on Chevron’s “‘own behavior and legal noncompliance.’”  The 
quoted passage, however, refers to judgment-debtors generally.  Op. ¶55.  The court disclaimed any 
findings about any party’s conduct or liability.  Id. ¶95. 

Case 14-826, Document 450, 09/18/2015, 1602481, Page1 of 3



 

 
Hon. Richard C. Wesley 
Hon. Amalya L. Kearse 
Hon. Barrington D. Parker 
September 18, 2015 
Page 2 

 

 

Donziger’s rehashing of his Naranjo and “standing” arguments fails for reasons Chevron has 
already explained.  Dkt. 253 at 69-72, 92-95.  Chevron’s RICO action is not a “preemptive 
collateral attack,” and the RICO injunction does not bar foreign enforcement.  Indeed, the 
Canadian court expressly acknowledged the RICO judgment and raised no concerns, based 
on comity or otherwise, about the district court’s findings or remedies; it simply noted that 
the “[district court’s] decision and the underlying allegations of fraud are not before this 
Court.”  Op. ¶7.  Thus, to the extent Yaiguaje has any bearing here, it further confirms that 
the district court’s carefully tailored relief, including the constructive trust and anti-U.S.-
enforcement injunction, will redress Chevron’s injuries from Appellants’ ongoing illegal 
scheme.  Dkt. 253 at 69-72; Dkt. 426-1 at 9. 

The Lago Agrio Plaintiffs (Dkt. 448) 

The LAPs are wrong to suggest that Yaiguaje supports their “appellate cleansing” theory.  
The decision addressed only two narrow jurisdictional issues and did not consider (let alone 
decide) the identity of the “relevant judgment to be enforced.”  To the extent Yaiguaje 
referred to the Ecuadorian appellate ruling, it was just describing the relief requested in the 
LAPs’ statement of claim (i.e., their complaint).  Op. ¶¶11, 76.3  Yaiguaje says nothing about 
whether that Ecuadorian appellate court engaged in de novo fact-finding; indeed, it notes that 
the Ecuadorian appellate court “affirmed” the trial-court judgment.  Op. ¶6.  And regardless, 
as Chevron has explained elsewhere, the LAPs’ “cleansing” theory is misguided in numerous 
respects.  Dkt. 253 at 105-47; Dkt. 366-1 at 15 n.10; SPA421-29. 

Additionally, the LAPs now incorrectly characterize the Lago Agrio judgment as a “land 
remediation judgment.”  In fact, it awards only money damages.  A-1214-1226.  Moreover, it 
is unlikely that any money collected in a successful enforcement action would ever reach 
Ecuador.  The LAPs’ agents created a Gibraltar company to keep and distribute outside of 
Ecuador any funds ultimately collected, which would go to lawyers, funders, and others with 
interests in the judgment.  SPA281 n.1110, 489, 609.   

Finally, contrary to the LAPs’ claim, the RICO injunction does not prevent the LAPs from 
“benefiting” from any remediation in Ecuador, such as the one the Ecuadorian government is 
undertaking.  Rather, the injunction merely prevents the LAPs from “monetiz[ing] or 
profit[ing] from the Judgment,” including selling or encumbering their interests in it.  

                                                 
 3 The LAPs’ letter cites to page 2 of the Yaiguaje decision, which is a summary and not technically part of 

the opinion.  
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SPA591.  The injunction says nothing about remediation in Ecuador, and it expressly does 
not prevent the LAPs from “filing or prosecuting” foreign enforcement actions, including in 
Canada.  Id. 

 

Respectfully, 

   /s/ Theodore B. Olson 

Theodore B. Olson 

  
cc:  All counsel of record (via ECF) 
 
 

 
 
 
 

Case 14-826, Document 450, 09/18/2015, 1602481, Page3 of 3


