
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

DANIELLE RENNENGER, ) No. 4:10-cv-00400
)

Plaintiff, )
)

vs. )
)

MANLEY TOY DIRECT L.L.C., TOY )
NETWORK L.L.C., SBA TOYS USA d/b/a )
TOY QUEST, SLB TOYS USA, INC. d/b/a )
TOY QUEST, MANLEY TOYS, )
LIMITED, TOY QUEST, LTD., TOY )
NETWORK HK, LTD, BRIAN )
DUBINSKY, SAMPSON CHAN, LISA )
LIU, )

)
Defendants. )

)
)

AMMEE ROUSH, ) No. 4:10-cv-00401
)

Plaintiff, )
)

vs. )
)

MANLEY TOY DIRECT L.L.C., TOY )
NETWORK L.L.C., SBA TOYS USA d/b/a )
TOY QUEST, SLB TOYS USA, INC. d/b/a )
TOY QUEST, MANLEY TOYS, )
LIMITED, TOY QUEST, LTD., TOY )
NETWORK HK, LTD, BRIAN )
DUBINSKY, SAMPSON CHAN, LISA )
LIU, )

)
Defendants. )

THE COURT HAS BEFORE IT defendant Manley Toys, Ltd.’s (“MTLTD”) motions to

dismiss or quash service, filed July 15, 2013 in the above captioned matters.  Plaintiffs resisted

the motions on August 15, 2013, and MTLTD filed replies on September 16, 2013.  With
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1 In Hong Kong, the Bailiff of the High Court of Hong Kong, in the Hong Kong Special
Administrative Region, serves as the “central authority.”  See Court Services and Materials,
Bailiff Section, website of the Government of the Hong Kong Special Administrative Region of
the Peoples Republic of China, http://www.judiciary.gov.hk/en/index/index.htm.  
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permission from the Court, plaintiffs filed sur-replies on October 31, 2013, and MTLTD filed

sur-sur replies on November 14, 2013.

Meanwhile, on October 1, 2013, plaintiffs filed parallel motions to re-serve defendant

Toy Quest Ltd. (“TQLTD”).  TQLTD resisted the motions on October 18, and plaintiffs filed 

replies on October 28, 2013.   Both matters are considered fully submitted. 

I. BACKGROUND

Many of the relevant facts of this matter were set forth in this Court’s July 18, 2013

Order granting defendant TQLTD’s motions to set aside entry of default.  Briefly, plaintiffs have

sued the above-named defendants on grounds of employment discrimination, sexual harassment

and retaliatory termination, in violation of both state and federal law.  

Two of the defendants, TQLTD and MTLTD, are based in Hong Kong.  Accordingly,

plaintiffs arranged for service of process on these two defendants in accordance with Federal

Rule of Civil Procedure 4(h), which governs service on corporations, Rule 4(f), which governs

service in a foreign country, and the Hague Convention on the Service Abroad of Judicial and

Extrajudicial Documents (“Hague Service Convention”).  As outlined in this Court’s July 18,

2013, Order:

[T]he Hague Service Convention requires member states to establish and maintain
a “central authority” for receiving and effecting requests for service upon
defendants residing in the member state.  Volkswagenwerk Aktiengesellschaft v.
Schlunk, 486 U.S. 694, 705 (1988) at 698-99.  After this “central authority”1
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2 The Affirmation of Service provides in relevant part:
On arrival at the aforesaid address, I found that it was operating by two
companies namely Manley Toys Limited and Toy Quest Limited of which a
female staff member, Ms. Lo Ming informed me that the aforesaid address was
the registered office of the said party for service.  Therefore, I effect service of the
aforesaid judicial documents by leaving the same at the registered office of the
party for service.

Attachment 5 to plaintiffs’ motions for entry of default.

3

receives a request for service, “it must serve the documents by a method
prescribed by the internal law of the receiving state or by a method designated by
the requester and compatible with that law.”  Id. at 699.

July 18, 2013 Order at 6.

On January 28, 2013, plaintiffs filed motions for entry of default against two of the

domestic defendants, SBA Toys USA, SLB Toys USA Inc. and TQLTD.  Attachment 5 to

plaintiffs’ motions, entitled “Affirmation of Service,” states that on May 29, 2012, a bailiff’s

assistant of the High Court of Hong Kong delivered the Second Amended Complaints, summons

and related documents in person to the registered office of both TQLTD and MTLTD.  The

affidavit states that service was accepted by a “female staff member, Ms. Lo Ming.”2  Based on

the purported service of process, on January 31, 2013, the Clerk of Court entered default against

SBA Toys USA, SLB Toys USA Inc., and TQLTD.

Subsequently, on June 7, 2013, plaintiff TQLTD filed motions to set aside default entry

in both actions, claiming it had no record of an employee named Lo Ming, and did not know

who accepted the purported service.  In its motions, TQLTD claimed that it was not properly

served with the summons and complaints, and that this Court therefore was without jurisdiction
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3 It is not clear from the record why plaintiffs chose not to move for entry of default
against MTLTD when it filed its earlier motions with regard to TQLTD.

4 Although Lo Ming need not have been an actual employee of the corporation to have
accepted service on its behalf, it is generally held that the individual accepting service should be 
“so integrated with the organization that he will know what to do with the papers.”  American
Inst. Of Certified Public Accountants v. Affinity Card, Inc., 8 F. Supp. 2d 372 (S.D.N.Y. 1998)
(“Affinity Card”) (additional citations and quotations omitted) (service ineffective on individual
who accepted service was not an employee and was not otherwise authorized to accept service).

4

to enter default against it.  

Meanwhile, on June 20, 2013, plaintiffs filed separate motions for default entry against

MTLTD.3  In view of the outstanding motions filed by co-defendant TQLTD, the Clerk of Court

did not immediately enter default against MTLTD.  MTLTD subsequently filed the present

motions to dismiss or quash service on July 15, 2013.

In an Order dated July 18, 2013, this Court granted TQLTD’s motions to set aside entry

of default, finding that plaintiffs had failed to show that Ms. Ming was either an “officer, a

managing or general agent, or any other agent authorized by appointment or law to receive

service of process” as required under Federal Rule of Civil Procedure 4(h)(1)(B).4  July 18, 2013

Order at 8.  

Defendant MTLTD now urges the Court to reach the same conclusion with regard to

plaintiffs’ purported service upon it as it did with regard to service upon TQLTD.  MTLTD

contends that the facts surrounding the purported service upon it are identical to those rejected

by the Court as against TQLTD.
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5 But see Advanced Lipodissolve Centers, LLC v, Karkkainen, No. 4:06-cv-199 CAS,
2006 WL 3803764 at *2 (E.D. Mo. Nov. 6, 2006) (suggesting that burden of proof rests with
party challenging sufficiency of service).
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II. MTLTD’S MOTIONS TO DISMISS OR QUASH

A. Insufficient Service of Process

1. Governing Law

Rule 12(b)(5) of the Federal Rules of Civil Procedure authorizes the district court to

quash service or dismiss an action based on insufficient service of process.  Fed. R. Civ. P.

12(b)(5).  A majority of courts has held that: “‘[T]he party on whose behalf service of process is

made has the burden of establishing its validity when challenged . . . .’” Waldner v. North

American Truck & Trailer, Inc., 277 F.R.D. 401, 414-15 (D.S.D. 2011) (quoting 4A Charles

Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1083 (3d ed. 2002)); see

also Wheeler v. Ceniza, No. 3:12-CV-1898, 2013 WL 1091242 (N.D. Tex., March 15, 2013)

(“‘[O]nce the validity of service of process has been contested [pursuant to Rule 12(b)(5)], the

plaintiff bears the burden of establishing its validity.’”) (quoting Carimi v. Royal Carribean

Cruise Line, Inc., 959 F.2d 1344, 1346 (5th Cir. 1996)).5  Factual disputes raised in a 12(b)(5)

motion, such as those involving the the manner of service generally are resolved through

affidavits, depositions and oral testimony.  See, e.g., Travelers Cas. & Sur. Co. of Am. v. Telstar

Const. Co., Inc., 252 F. Supp. 2d 917, 923 (D. Ariz. 2003).

As set forth above, MTLTD claims service of process was improper because the

individual who purportedly received the Second Amended Complaint and summons, Lo Ming, is

not an employee of MTLTD.  This same argument proved persuasive to the Court when vacating

the entries of default with regard to co-defendant TQLTD.  Ultimately, the lack of facts
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suggesting Ms. Ming was in fact authorized to accept service tipped the scales in TQLTD’s

favor.  As explained by the Court: “‘Where the parties’ accounts of the attempted service differ

but both are inherently plausible, and there is nothing in the record upon which to judge the

veracity of either version, a court should credit the version of the party seeking to vacate the

default. . . .”  July 18, 2013 Order at 8 (quoting American Inst. of Certified Public Accountants v.

Affinity Card, Inc., 8 F. Supp. 2d 372, 376 (S.D.N.Y. 1998)).

2. Whether Ms. Ming had Apparent Authority

In resisting the present motions, plaintiffs argue that MTLTD has not denied that it

operates its place of business at the address noted by the bailiff’s assistant, and urges the Court

to find that Ms. Ming had apparent authority to accept service.  A handful of courts in the

Second Circuit and New York have held that service upon a corporation is considered valid

“where the employee accepting service has apparent authority to do so.”  Tadco Constr. Corp. v.

Peri Framework Systems, Inc., 460 F. Supp. 2d 408, 410 (E.D. N.Y. 2006); see also Leo v. Gen.

Elec. Co., 111 F.R.D. 407, 414 (E.D.N.Y. 1986) (individual accepting service approached

process server from behind locked doors of business, and then re-delivered papers to another

corporate employee authorized to accept service);  Fashion Page, Ltd v. Zurich Ins. Co., 428

N.Y.S.2d 890, 894 (1980) (“[I]f service is made in a manner which, objectively viewed, is

calculated to give the corporation fair notice, the service should be sustained.”).  

Assuming the Eighth Circuit Court of Appeals would adopt this theory, however, the

present facts are insufficient to enable the Court to make a reasoned determination.  The

Affirmation of Service describes Ms. Ming as simply a “staff member,” without reference to her

actual position or level of authority with either TQLTD or MTLTD.  MTLTD has submitted an
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6 Contrary to plaintiffs’ representation, the Court’s conclusion on this issue does not call
into question the integrity of the bailiff’s assistant and/or the High Court of Hong Kong.  The
Court does not doubt that the bailiff’s assistant delivered the documents to a woman named Lo
Ming at the address set forth in the affidavit.  The fact remains, however, that the information
contained in the affidavit does not sufficiently describe the employment status and/or level of
authority of the woman served with the documents to support effective service of process on
either corporation.
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affidavit suggesting the Hong Kong complex in which its office is located also houses offices for

many other businesses.  Affidavit of Chan Siu Liu at 2, (“Liu Aff.”), Exh. A to MTLTD’s

Motions to Dismiss or Quash.  It is at least possible Ms. Ming was employed by the building

complex as a general receptionist, rather than by TQLTD or MTLTD themselves.  See, e.g., West

Licensing Corp. v. Eastlaw, LLC, No. CIV. 00-2645 (JRT/FLN), 2001 WL 501200 at *3 (D.

Minn. May 9, 2001) (finding insufficient service of process where process server served building

receptionist, with no evidence she was authorized to accept service).  In reaching its conclusion,

the West Licensing court expressly distinguished the facts before it from those of a Pennsylvania

case in which the process server’s affidavit stated that the individual accepting the documents

“‘identified herself as the person in charge of the business.’” West Licensing, 2001 WL 501200

at *3 (citing Cintas Corp. v. Lee’s Cleaning Servs., Inc., 700 A.2d 915 (Pa. 1997)).

As in West Licensing, the affidavit of the bailiff’s assistant in the present case is silent on

whether Ms. Ming had actual authority to accept service, or at least represented to the process

server that she possessed such authority.  Furthermore, unlike the situation in Leo, 111 F.R.D. at

414, there is no evidence Ms. Ming took the documents from the bailiff and delivered them to

another individual who did in fact possess the requisite authority.6  The Court therefore must

reject plaintiffs’ apparent authority theory on the state of the present record.
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7 The law of the forum state, in this case, Iowa, governs in determining whether to pierce
the corporate veil.  See, e,g., Epps v. Stewart Information Servs. Corp., 327 F.3d 642, 649 (8th

Cir. 2003).

8

3. Whether Service is Valid under an Alter Ego Theory

Plaintiffs argue alternatively that service upon  MTLTD and TQLTD should be

considered valid because they are the alter egos of co-defendant companies upon which service

already has been effected.  As noted by plaintiffs: “[C]ourts have consistently recognized that a

subsidiary may be found to be a parent corporation’s agent at law for service of process, or that a

parent may be held a subsidiary’s agent at law for service of process where the evidence shows

that one is the agent or alter ego of the other.”  Delta Constructors, Inc. v. Roediger Vacuum,

GmbH, 259 F.R.D. 245, 249 (S.D. Miss. 2009) (internal citations omitted)); see also Sheets v.

Yamaha Motors Corp. U.S.A., 891 F.2d 533, 536 (5th Cir. 1990) (addressing alter ego theory with

regard to service of process).  The alter ego doctrine also is recognized in Iowa7 and in the

Eighth Circuit, where a corporation is found to be “‘a mere shell, serving no legitimate business

purpose, and used primarily as an intermediary to perpetuate fraud or promote injustice.’”  HOK

Sport, Inc. v. FC Des Moines, L.C., 495 F.3d 927, 936 (8th Cir. 2007) (citing In re Ballstaedt, 606

N.W.2d 345, 349 (Iowa 2000) (additional internal citations omitted).  

Under Iowa law, identity of ownership and corporate management are not alone

sufficient to pierce the corporate veil.  Id.  Rather, courts look to the following factors in

evaluating whether to disregard the corporate form: 1) whether the corporation is

undercapitalized; 2) whether the corporation maintains separate books; 3) whether its finances

are kept separate from individual finances, or a principal’s obligations are paid by the

corporation; 4) whether the corporation is used to promote fraud or illegality; 5) whether
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8 MTLTD has raised a number of admissibility challenges to plaintiffs’ evidence in
support of their alter ego theory.  In view of the Court’s conclusion, it need not address each of
MTLTD’s specific admissibility challenges at this juncture. 

9 Plaintiffs also have alleged that MTLTD and/or TQLTD personnel manufactured
documents to protect them in an unrelated litigation.  See Plaintiffs’ Resistance Brief at 18. 
Again, assuming the admissibility of such evidence, committing fraud in defense of a lawsuit is
not synonymous with maintaining a corporate structure primarily to avoid a legal obligation. 
See HOK Sport,495 F.3d at 935.
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corporate formalities are not maintained; and (6) whether the corporation is merely a sham.  Id.

(citing Lakota Girl Scout Council, Inc. v. Havey Fund-Raising Mgmt., Inc., 519 F.2d 634, 638

(8th Cir. 1975)).  In setting out these factors, the HOK Sport court emphasized, however, that

“[d]isregarding [an] entity’s corporate form under []the alter ego doctrine . . . is an extraordinary

measure that should be reserved for exceptional circumstances.”   

In the present case, plaintiffs have presented evidence that an individual named Brian

Dubinsky was integrally involved in the early operation of each of the defendant corporations,

and that Samson Chan at one time owned or partially owned both MTLTD and SLB Toys.  They

also claim that MTLTD experienced a change in ownership shortly after plaintiffs filed their

Second Amended Complaint, and that the change was made both to completely separate MTLTD

from SLB Toys and to protect the companies from litigation.  See Plaintiffs’ Brief in Resistance

to Defendants’ Motion to Dismiss or Quash (“Plaintiffs’ Resistance Brief”), at 16-17.  Even

assuming this evidence is both admissible and supported by adequate foundation,8 Mr. Chan’s

ownership interest in both corporations does not alone support piercing the corporate veil, nor

does taking steps to protect both companies from litigation losses.  But see HOK Sport, 495 F.3d

at 935 (corporate veil may be pierced if entity is no more than “an instrumentality or device set

up to ensure the avoidance of the legal obligation”).9
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Plaintiffs also present evidence that they completed employment applications listing

MTLTD as the employer, despite allegedly being employed by TQLTD.  Plaintiffs’ App. at 103-

127.  They also note that former TQLTD employee and alleged harasser Tim Downey stated in

deposition that he was never sure which company actually employed him, see id. at 27, that

many of the defendant companies used the same employee handbooks, id. at 28-102, and that

termination letters for former TQLTD employees Downey and Stefan Hampton were sent on

MTLTD letterhead.  Id., at 128-29.

In addition, plaintiffs have produced evidence that certain retailers purchased products

from MTLTD that were in fact manufactured by TQLTD, and that their contact person for

MTLTD carried a business card listing his employer as “Toy Quest, a Division of Manley.”  Id.

at 265-66, 277, 283-84, 286.

There is no dispute that many, if not all, of the defendant corporations are closely related,

and that many of the same individuals are involved in their ownership and daily management. 

Again, assuming the admissibility of the purported evidence, it also is clear that the corporations

use many of the same employment forms and documents, transfer employees back and forth, and

perform both activities in a lackadaisical fashion.  Although an extremely close case, confusion

on the part of employees and business partners is not sufficient to disregard the corporate

structure.  Nor is identity of corporate ownership and management.  HOK Sport, 495 F.3d at 936;

see also Epps v. Stewart Information Servs. Corp., 327 F.3d 642, 649 (8th Cir. 2003) (corporate

veil will not be pierced “merely because the parent holds the controlling interest or because the

two are managed by the same officers”).  Absent from plaintiffs’ proffered evidence is

information suggesting that any of the defendant corporations is undercapitalized, that any of the
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corporations fails to maintain separate finances or account books, or that Mr. Chan or other

principals intermix personal finances with those of the corporations.  See id.  (outlining factors

used to evaluate whether to pierce the corporate veil).  Furthermore, although the Court is deeply

troubled by the alleged timing of and circumstances surrounding the change in ownership of

SLB Toys and MTLTD, the evidence is insufficient to show fraud or illegal activity at this time. 

Accordingly, the Court must decline to find MTLTD effectively was served under an alter ego

theory.10

B. Whether MTLTD Should Be Dismissed from the Litigation

1. Governing Law

In addition to challenging the validity of the purported May 29, 2012 service of process,

MTLTD has moved to dismiss for lack of personal jurisdiction.  Federal Rule of Civil Procedure

12(b)(2) authorizes the Court to dismiss an action for lack of personal jurisdiction over a

defendant.  Once a defendant challenges personal jurisdiction, the plaintiff bears the burden of

proving that personal jurisdiction over the defendant is proper.  Wells Dairy, Inc. v. Food Movers

Intern., Inc., 607 F.3d 515, 518 (8th Cir. 2010).  The plaintiff need only make a prima facie

showing of jurisdiction to defeat a 12(b)(2) motion, however.  Dakota Indus., Inc. v. Dakota

Sportswear, Inc., 946 F.2d 1384, 1387 (8th Cir.1991).  The plaintiff’s showing is “tested, not by

the pleadings alone, but by the affidavits and exhibits presented with the motions and in

opposition thereto.”  Wells Dairy, Inc., 607 F.3d at 518.  “Where, as here, ‘the district court does

not hold a hearing and instead relies on pleadings and affidavits, . . . the court must look at the

facts in the light most favorable to the nonmoving party, and resolve all factual conflicts in favor
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of that party.”  Pangaea, Inc. v. Flying Burrito, LLC., 647 F.3d 741, 745 (8th Cir. 2011) (quoting

Dakota Indus., Inc., 946 F.2d at 1387).   

In general, personal jurisdiction over a defendant is proper if it is permitted by an

applicable state’s long arm statute and if the exercise of such jurisdiction does not violate federal

due process.  Id.  Iowa’s long-arm statute extends Iowa’s jurisdictional reach to the “widest

possible parameters allowed by the Unites States Constitution.”  Hammond v. Fla. Asset Fin.

Corp., 695 N.W.2d 1, 5 (Iowa 2005).  The Court therefore considers whether the exercise of

jurisdiction over MTLTD in this case comports with federal due process requirements.  

2. Whether Minimum Contacts Exist in Present Case

For due process to be satisfied, MTLTD must have sufficient minimum contacts with

Iowa “such that the maintenance of the suit does not offend ‘traditional notions of fair play and

substantial justice.’”  Int'l Shoe Corp. v. Wash., 326 U.S. 310, 316 (1945) (quoting Milliken v.

Meyer, 311 U.S. 457, 463 (1940)).   As explained by the Eighth Circuit in Wells Dairy:

Sufficient contacts exist when the defendant’s conduct and connection with the
forum state are such that [it] should reasonably anticipate being haled into court
there.” Bell Paper Box, Inc. v. U.S. Kids, Inc., 22 F.3d 816, 818 (8th Cir.1994)
(quoting Soo Line R.R. v. Hawker Siddeley Can., Inc., 950 F.2d 526, 528 (8th
Cir.1991)). To support a finding of reasonable anticipation, “there must be some
act by which the defendant purposefully avails itself of the privilege of
conducting activities within the forum [s]tate, thus invoking the benefits and
protections of its laws.” Id. at 818-19 (quoting Soo Line R.R., 950 F.2d at 529).

Wells Dairy, Inc., 607 F.3d at 518.  

The Eighth Circuit has identified five factors that are relevant in a personal jurisdiction

inquiry: “(1) the nature and quality of the contacts with the forum state; (2) the quantity of those
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13

contacts; (3) the relation of the cause of action to the contacts;11 (4) the interest of the forum state

in providing a forum for its residents; and (5) the convenience of the parties.”  Id. at 518.  These

factors are not to be mechanically applied.  Austud Co. v. Pennie & Edmonds, 823 F.2d 223, 226

(8th Cir. 1987).  Although “the first three factors are primary factors, and the remaining two are

secondary factors, [the Court] is to look at all of the factors and the totality of the circumstances

in deciding whether personal jurisdiction exists.”  K-V Pharm. Co. v. J. Uriach & CIA, S.A., 648

F.3d 588, 592-93 (8th Cir. 2011) (internal citation omitted).

In support of its present motions, MTLTD has produced the affidavit of one of its

managers, Chan Siu Lun, stating that MTLTD is a privately-held corporation with its principal

place of business in Hong Kong, China.  Aff. of Chan Siu Lun (“Lun Aff.”) at ¶ 10, Exh. A. to

MTLTD’s Motion to Dismiss or Quash.  Mr. Lun further states that MTLTD is in the business of

developing and “sourcing” toys and related products that are manufactured primarily in China,

and purchased by retailers who take possession of the products in China.  Id. at ¶ 11.  Mr. Lun

claims MTLTD “does not own or have any interest in Defendants Manley Toy Direct, Toy

Network, SLB or SBA,” but has “sold toys to Manley Toy Direct and Toy Network and has used

SLB as a marketing and sales representative for some toys.”  Id. at ¶¶ 12.  According to Mr.

Lun’s affidavit, MTLTD does not own property in the United States, does not own, rent or lease

property in Iowa, and is a separate and distinct from defendants Manley Toy Direct, Toy
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Network, SLB and SBA.  Id. at ¶ 13-14.  In addition, Mr. Lun alleges that MTLTD never has

been a resident of Iowa, never has had an office, mailing address, telephone number or registered

agent located in Iowa, and does not conduct or solicit business in Iowa, pay taxes in Iowa,

maintain bank account(s) in Iowa or take in revenue from services performed in the state.  Id. at

¶¶ 16-20.  Lastly, Mr. Lun states that MTLTD “did not at any time employ or have any control

over or responsibility for Danielle Rennenger, Ammee Roush, Tim Downey or Steffen

Hampton,” and had no control over or responsibility for the customer service activities that gave

rise to the present litigation.  Id. at ¶¶ 15, 20.

Significantly, plaintiffs chose not to refute directly any of the allegations made in Mr.

Lun’s affidavit, relying instead upon evidence that co-defendants, including TQLTD, have

sufficient contacts with Iowa.  Because plaintiffs did not succeed on their alter ego theory,

however, evidence of co-defendant activities in Iowa cannot confer personal jurisdiction over

MTLTD. 

Based on the uncontroverted assertions made in Mr. Lun’s affidavit, the Court finds the

fact that MTLTD does not conduct business or pay taxes in Iowa, has no employees, corporate

office, contracts, bank accounts, real estate holdings or registered agent in the state, and had no

actual control over the individuals or actions giving rise to this litigation, supports a finding that

it lacks the minimum contacts necessary to justify this Court’s exercise of personal jurisdiction. 

That none of its employees appears to reside in Iowa also suggests MTLTD would be highly

inconvenienced by defending a lawsuit in Iowa.  Although the Court may continue to hold an

interest in providing a forum for plaintiffs, this factor alone does not outweigh the remaining

factors.  See Wells Dairy, Inc., 607 F.3d at 518 (outlining factors to consider in a challenge to
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personal jurisdiction).  Accordingly, even assuming this Court allowed plaintiffs to re-serve

MTLTD,12 the fact this defendant lacks the minimum contacts necessary to support personal

jurisdiction would render such service meaningless.  Defendant MTLTD is therefore dismissed

for lack of personal jurisdiction.

III. PLAINTIFFS’ MOTIONS TO RE-SERVE DEFENDANT TOY QUEST LTD.

In a motion filed October 1, 2013, plaintiffs urge the Court to grant them permission to

attempt to re-serve defendant TQLTD, either through a co-defendant’s office in Indianola, Iowa,

or through TQLTD’s Iowa-based counsel.  Alternatively, plaintiffs seek an extension of time in

which to re-serve the corporation in its Hong Kong offices, and request that defense counsel

provide the correct address and names of persons authorized to accept service of process on its

behalf.  

TQLTD resists the motion, claiming that plaintiffs’ request for an authorization of

alternative service contravenes the Federal Rules of Civil Procedure, and that plaintiffs

effectively waived their request to re-serve TQLTD in Hong Kong by exceeding the service

deadline and later waiting more than five months after the original answer deadline to move for

an entry of default.

“[T]he ‘general rule’ is that ‘when a court finds that service is insufficient but curable, it

generally should quash the service and give the plaintiff an opportunity to re-serve the

defendant.”  Dahl v. Kanawha Inv. Holding Co., 161 F.R.D. 673, 681 (N.D. Iowa 1995) (internal

citations omitted); see also Froland v. Yamaha Motor Co., Ltd., 296 F. Supp. 2d 1004, 1008 (D.
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Minn. 2003) (finding that plaintiffs’ untranslated documents failed to comply with the

requirements of the Hague Convention, but allowing plaintiff’s opportunity to re-serve Japanese

corporation).  As noted by the Froland court: “[T]he better practice is to quash insufficient

service of process unless it is clear that plaintiff cannot effect proper service.”  Froland, 296 F.

Supp. 2d at 1008.

By all accounts, plaintiffs made a good faith effort to comply with the procedures set out

in the Hague Service Convention, and justifiably relied upon the Affirmation of Service provided

by the High Court of Hong Kong.  Although TQLTD claims plaintiffs somehow “slept on their

rights” with regard to the attempted Hong Kong service, the Court finds no evidence of this fact.

Because plaintiffs had no direct control over the actions of the High Court of Hong Kong, the

Court is unconcerned by the relatively short period of time between the extended service

deadline of April 9, 2012 and the actual service date of May 29, 2012.  The Court is equally

unconcerned by the five-month delay between the answer deadline and the motion for entry of

default, since TQLTD has failed to show it was unduly prejudiced by the time lapse.  The Court

therefore finds that the original service should be quashed, and that plaintiffs should be allowed

to re-serve TQLTD.

The more difficult issue is whether to require plaintiffs to make another attempt to serve

TQLTD in Hong Kong, or to authorize alternative service.  Service on foreign businesses is

governed by Federal Rule of Civil Procedure 4(h)(2), which in turn incorporates the

requirements of Rule 4(f).  Fed. R. Civ. P. 4(h)(2), 4(f).  Subsections (1) and (2) of Rule 4(f)

address service under the Hague Service Convention, or, in the absence of an international

agreement or means of service, acceptable alternative procedures.  Fed. R. Civ. P. 4(f)(1)-(2). 
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Subsection (3) provides for service “by other means not prohibited by international agreement,

as the court orders.”  Id. at 4(f)(3). 

Whether to allow an alternative method of service under subsection (3) is left to the

sound discretion of the district court.  See, e.g., Madu, Edozie & Madu, P.C. v. SocketWorks Ltd.

Nigeria, No. 07 Civ. 11028, 2010 WL 30517, at *5 (S.D.N.Y. Jan. 26, 2010).  In making its

determination, a court may require a plaintiff “to show that they have reasonably attempted to

effectuate service on the defendant(s) and that the circumstances are such that the district court’s

intervention is necessary. . . .”  Prediction Co. LLC v. Rajgarhia, No. 09 Civ. 7459(SAS), 2010

WL 1050307 at *2 (S.D. N.Y. Mar. 22, 2010).  Notably: “‘[S]ervice of process under Rule

4(f)(3) is neither a ‘last resort’ nor “extraordinary relief.’” It is merely one means among several

which enables service of process on an international defendant.’” Fraserside IP LLC v. Letyagin,

280 F.R.D. 630, 631 (N.D. Iowa 2012) (quoting Rio Props., Inc. v. Rio Int’l Interlink, 284 F.3d

1007, 1018 (9th Cir. 2002)) (additional internal citation omitted).

After much consideration, the Court finds that its intervention is necessary in the present

case.  Clearly, plaintiffs have acted in good faith, and have expended a great deal of money and

time attempting to follow the provisions of the Hague Service Convention.  The subsequent

motion filed by TQLTD challenging the service caused further expense and delay.  Accordingly,

the Court believes that the appropriate course of action is to allow plaintiffs to re-serve TQLTD

as efficiently as possible without compromising TQLTD’s due process rights.    

Due process dictates that the method of service be “reasonably calculated . . . to apprise

interested parties of the pendency of the action and afford them an opportunity to present their

objections.”  Fraserside IP LLC, 280 F.R. D. at 631 (internal citation and quotation omitted). 
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Plaintiffs request that they be allowed to serve a co-defendant based in Iowa, or that defense

counsel accept service upon TQLTD’s behalf.  The Court finds the latter to be an acceptable

proposition in the present case.  See, e.g., Knit With v. Knitting Fever, Inc., Civil Action Nos. 08-

4221, 08-4775, 2010 WL 4977944 at *4 (E.D. Pa. Dec. 7, 2010) (“Repeatedly, courts around the

country have found that service upon a foreign defendant through counsel is appropriate to

prevent further delays in litigation.”).  

Contrary to TQLTD’s arguments, service upon Des Moines, Iowa-based defense counsel

is not prevented under the Hague Service Convention since no documents will be transmitted

abroad to complete the service.  The Supreme Court clarified in Volkswagenwerk

Aktiengesellschaft v. Schlunk, 486 U.S. 694, 707 (1988) that the Hague Service Convention

applies only when a transmittal abroad is required, and that  “the Due Process clause does not

require an official transmittal of documents abroad every time there is service on a foreign

national.”  The Convention therefore has no additional implications “[w]here service on a

domestic agent is valid and complete under both state law and the Due Process Clause.”  Id.; see

also Dyer v. Can-Truck, Inc., 2011 WL 2532871 at *2 (N.D. Ohio Jun. 24, 2011) (request to

serve Canadian defendant via United States counsel did not implicate Hague Service Convention

because it did not involve transmittal of documents abroad); RSM Production Corp. v. Fridman,

No. 06 Civ. 11512(DLC), 2007 WL 2295907 at *3 (S.D.N.Y Aug. 10, 2007) (service on Russian

defendant through New York counsel did not violate Hague Service Convention); FMAC Loan

Receivables v. Dagra, 228 F.R.D. 531, 534 (E.D. Va. 2005) (authorizing service on Pakistani

defendant via counsel in Virginia); Willhite v. Rodriguez-Cera, 274 P.2d 1233, 1241 n.7 (Colo.

2012) (“Rather than treating substituted service under F.R.C.P. 4(f)(3) as a means of
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circumventing the Hague Service Convention, federal courts conclude that substituted service is

available because it is not prohibited by the Convention.”) (emphasis added).  

Here, TQLTD has been aware of the litigation since before June 3, 2013, the date on

which it filed its motion to set aside default entry.  See, e.g., FMAC Loan Receivables v. Dagra,

228 F.R.D. at 531 (finding defendant would receive proper notice through service on counsel). 

As in FMAC Loan, the vigorous motions practice in which TQLTD has engaged makes it

“abundantly clear” that TQLTD “has been in constant communications” with its counsel since

that date.  The Court therefore finds service on Des Moines, Iowa-based counsel is “reasonably

calculated” to inform TQLTD of the litigation, while ensuring it may raise an appropriate

defense.  Fraserside IP LLC, 280 F.R. D. at 631. 

IV. CONCLUSION

For the reasons outlined above, defendant Manley Toys Ltd.’s motions to dismiss or

quash service are granted.  Defendant Manley Toys Ltd. is dismissed from both of the above-

captioned actions.   Plaintiffs’ motions to re-serve defendant Toy Quest, Ltd. is granted under the

parameters set forth in part III above.  The Court directs that such service be effectuated on or

before December 31, 2013.  

IT IS ORDERED.

Dated this 5th day of December, 2013.
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