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1                 CLERK: The Judges of the United States 

2 of Court of Appeals of the Second Circuit. 

3                 JUDGE WESLEY: Be seated everyone. 

4 Chevron Corporation v. Donziger, Camacho and 

5 others. Mr. Gupta? 

6                 DEEPAK GUPTA: Good morning, Your 

7 Honors. Thank you and may it please the Court. 

8 Deepak Gupta, representing Steven Donziger. 

9 Imagine for a moment that the District Court had 

10 enjoined the enforcement or collection of the 

11 judgment of a French or English Court, concerning 

12 the claims of French or English citizens, arising 

13 from extensive pollution of French or English 

14 territory. And imagine further that the district 

15 Court took this extraordinary step preemptively, 

16 that is, in a suit brought by the judgment 

17 debtor, absent any effort to enforce that 

18 judgment here. 

19                 There are many legal flaws in what the 

20 district Court did here, and I think I can boil 

21 the threshold problems for you down to two 

22 points, one, categorical, and one, case specific. 

23 First, the categorical problem is that neither 

24 state nor federal law supplies a cause of action 

25 for a judgment debtor to seek a preemptive 
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1 collateral attack on a foreign money judgment. 

2 And second, the case specific problem, which I 

3 think illustrates the poor legal fitting with 

4 these kinds of preemptive attacks, is that 

5 Chevron here, the judgment debtor, lacks both 

6 article three standing, and standing under the 

7 most more rigorous requirements of injury and 

8 causation under RICO. 

9                 And let me start, if I may, with the 

10 lack of a cause of action, because I think it 

11 helps set the table. Chevron asks this Court to 

12 hold that New York’s common law gives judgment 

13 debtors a cause of action for relief from a 

14 foreign money judgment, but New York’s 

15 Recognition Act forecloses that claim. The text 

16 of the Recognition Act says that a foreign money 

17 judgment is conclusive between the parties, 

18 subject to only certain enumerated exceptions. 

19                 JUDGE WESLEY: That presume--that 

20 presumes--there’s a couple of presumptions there. 

21 One is, is that, that the, uh, Article 53 of the, 

22 uh, CPLR per--preempts Field, and the New York 

23 Court of Appeals has been very clear to say that 

24 it doesn’t. It did that in a case back in 2003 

25 for which I have some familiarity more with this. 



TSG Reporting - Worldwide - 877-702-9580

Page 4

1                 DEEPAK GUPTA: Right. 

2                 JUDGE WESLEY: And second of all, this 

3 is not about the judgment creditor seeking to 

4 enforce the judgment in New York, it’s about an 

5 allegation of personal injury arising from the 

6 acts of two parties that are--or parties that are 

7 allegedly present in New York, such that there’s 

8 a personal jurisdictional basis. 

9                 DEEPAK GUPTA: Right. 

10                 JUDGE WESLEY: So it seeks a remedy in 

11 equity that what has happened elsewhere injured 

12 an individual and seeks equitable relief in that 

13 regard. Isn’t that the case? 

14                 DEEPAK GUPTA: Let me try to address 

15 those concerns head on. There’s a lot involved 

16 there. I mean, first, I think you’re right, Judge 

17 Wesley, that the Recognition Act doesn’t preempt 

18 the entire field of judgment recognition, but the 

19 Court--the New York Court of Appeals and the 

20 intermediate Courts have been clear, that when a 

21 foreign money judgment comes within the scope of 

22 the act, that is, where it is in foreign money 

23 judgment, the concerns about enforceability and 

24 recognition are governed by the act. 

25                 In this Court, and Naranjo made clear, 
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1 that the defenses in that act can only be 

2 asserted defensively. They can’t be asserted 

3 offensively by the judgment debtor. If you were 

4 to conclude otherwise, if you were to conclude 

5 that the common law supplies precisely the kind 

6 of cause of action that Naranjo forecloses, you 

7 would render Naranjo a dead letter. And-- 

8                 JUDGE WESLEY: Well, Naranjo’s--Naranjo, 

9 his cloth is only what--the pseudo-close is only 

10 the cloth that Court was given. There, the issue 

11 before the Court was specifically a judgment that 

12 had not been filed in New York, and seeking 

13 relief under CPLR 5303. And the--this Court said, 

14 “You can’t do that, because there’s a 

15 precondition to that. You have to file a 

16 judgment.” Judge Lynch was quite clear about 

17 that. Right, but Judge Lynch and that panel was 

18 also quite clear in saying that we--we’re not 

19 passing, we’re not deciding as to whether there 

20 might be other forms of relief, equitable or 

21 otherwise available. 

22                 DEEPAK GUPTA: You’re quite right, and 

23 we are not arguing that the mandate of Naranjo 

24 forecloses what’s going on here. I think there’s 

25 a little work that has to be done, but not very 
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1 much, because what Naranjo said is that the 

2 Recognition Act and the common law principles in-

3 -it encapsulates embody this rule, that the 

4 judgment debtor has to wait for enforcement to be 

5 able to assert these defenses and-- 

6                 JUDGE WESLEY: But a judgment debtor--

7 and I’ll give you that. I’ll give you that the 

8 vast majority of these cases involve bringing a 

9 foreign judgment from another state, from another 

10 country into New York, and that then generates a 

11 litigation as to the legitimacy of the judgment, 

12 because you’re litigating their--the res, the 

13 judgment itself, the jurisdictional focus gets an 

14 in rem proceeding determining the legitimacy of 

15 the judgment and what kind of respect has to be 

16 given to it. 

17                 But here, this is more in the nature of 

18 a tort action brought against Donziger and of the 

19 indigenous folks who are the plaintiffs in the 

20 [UNINTEL] proceeding. And it says, “You’re here, 

21 Donziger. You live here. You are present in New 

22 York. And so, we have jurisdiction over you 

23 personally. We seek recompense or injunctive 

24 relief with regard to conduct, fraudulent conduct 

25 on your part elsewhere.” Why is that any 
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1 different from any other fraud case and fraud 

2 upon a contract, fraud upon commercial 

3 transaction, where Donzig--where the defendant 

4 happens to be found here and is therefore subject 

5 to the personal jurisdiction of the board? 

6                 JUDGE PARKER: And a fraud occurred. 

7                 DEEPAK GUPTA: Two points. 

8                 JUDGE PARKER: Why should the fraud 

9 occur here? 

10                 DEEPAK GUPTA: Right. I mean, there are 

11 allegations that a lot of the conduct at issue 

12 occurred in New York, no question. But, I think--

13 and I think this is one of the strongest 

14 arguments for my friend on the other side to try 

15 to re-characterize this as an in personam 

16 proceeding. But the wolf here comes as a wolf. I 

17 mean, the common law claim is called, in the 

18 district Court’s decision, a common law claim for 

19 relief from the judgment. 

20                 So, you know, you’re going to have to 

21 write an opinion, I think, that says what is an 

22 impermissible collateral attack. And there could 

23 be hard questions at the margins. This case is on 

24 one end of the spectrum, I think. And-- 

25                 JUDGE WESLEY: Don’t worry about the 
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1 light. Don’t worry about the light.  

2                 DEEPAK GUPTA: Okay, I won’t. 

3                 JUDGE WESLEY: That’s why I took you 

4 third today. 

5                 DEEPAK GUPTA: Thank you. And let me, if 

6 I may, just because I think your concern is at 

7 the heart of this appeal, it’s too easy, it is 

8 too easy to--when you’re seeking to attack a pre-

9 empt--pre-emptively, a money judgment from a 

10 foreign nation, it’s too easy to re-characterize 

11 that as a in personam claim against someone. If 

12 you could do that, there’s always going to be 

13 someone on the other side of the table, someone 

14 on the other side of the judgment, who has an 

15 interest in the judgment. 

16                 And then, as long as you can get them 

17 in personam in New York, you can say, “Well, I’m 

18 not attacking the judgment itself, I’m simply 

19 attacking your interest, your right to collect on 

20 that judgment. But, oh by the way, the judge is 

21 going to have to along the way, to get from point 

22 A to point B, is going to have to determine that 

23 the judgment was procured by fraud, maybe that 

24 the Court system out of which is emanates is 

25 systematically incapable of rendering judgments. 
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1                 JUDGE WESLEY: But what should the 

2 judgment credit--the judgment debtor do? wait 

3 until a judgment’s filed in Saudi Arabia or in 

4 Luxemburg or in Switzerland and defend against a 

5 judgment there, as opposed to where they can find 

6 Mr. Donziger and have a trial or a determination 

7 as to whether Mr. Donziger perpetrated a fraud 

8 upon the Ecuadorian Courts? 

9                 DEEPAK GUPTA: There’s several remedies 

10 available. First, as Naranjo said, of course, in 

11 part C of the opinion, the far better and more 

12 obvious remedy is to assert the defenses in an 

13 enforcement proceeding. And Chevron will be able 

14 to assert all of the allegations that it makes 

15 here. 

16                 In the enforcement proceeding in 

17 Canada, that’s going to happen regardless of what 

18 you do in this appeal, which I think points up, 

19 you know, what’s the point of this proceeding? 

20 And that’s--Canada is where we are farthest long 

21 in enforcement. The Canadian Supreme Court has 

22 heard argument recently. The Canadian Court of 

23 Appeals said, “We deserve our day in Court on 

24 enforcement.” 

25                 So they will have that remedy there in 
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1 Canada. If they have faith in these factual 

2 allegations, they should have no problem with the 

3 Canadian Courts making the decision about whether 

4 this judgment is enforceable. 

5                 JUDGE WESLEY: The Canadian Court won't 

6 necessarily be bound by Judge Kaplan’s 

7 determination. 

8                 DEEPAK GUPTA: That’s right. That’s 

9 right. What they hope, what they want is an an 

10 amicus brief from this Court in New York to 

11 influence the foreign proceeding. But they won’t 

12 be bound. There are other remedies, though. 

13 Chevron is already asserting them. It has a 

14 remedy under the bilateral investment treaty. It-

15 - 

16                 JUDGE WESLEY: We’re going to get that 

17 in there, but I want--let--before we go to that, 

18 because I do want to--I will ask each of you 

19 about the bit arbitration. I intend to ask each 

20 of you extensively about the bit arbitration and 

21 its implications here, because none of you brief 

22 it very much. And it’s of interest to me. And so, 

23 I’m going to raise it. And I’ll even allow a 

24 supplemental briefing, if you wish to do so. 

25                 DEEPAK GUPTA: Mm hmm. 
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1                 JUDGE WESLEY: Is it not true, before we 

2 go onto anything else, is it not true that there 

3 are some cases with collateral attacks prior to 

4 filing of the judgment, collateral attacks or 

5 fraudulent judgments that--from sister states? 

6 Haven’t--hasn’t--aren’t there some cases from New 

7 York? 

8                 DEEPAK GUPTA: We have looked, and there 

9 are very, very few cases. And in those cases, 

10 when we cite them in our brief, even when it’s 

11 within the United States, and even within New 

12 York State, Courts have said, “There are comity 

13 concerns.” We cite you a case from Monroe County 

14 New York, where the Court says, “Look, I’m not 

15 going to open up the judgment in New York City. 

16 Why don’t you go to New York City? There are 

17 comity concerns there.” And they say this across 

18 state lines-- 

19                 JUDGE WESLEY: [UNINTEL] having started 

20 my judicial career in [UNINTEL] county we're very 

21 suspicious of [CITY?]. 

22                 DEEPAK GUPTA: Right. And obviously, the 

23 comity implications are much greater, when you’re 

24 talking about a U.S. Court sitting in judgment on 

25 a foreign sovereign. You can go back to Hilton v. 
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1 Guyot, the Supreme Court’s decision in 1895 that 

2 says, “This principle,” which is I think now 

3 embodied in the Recognition Act, “that we a Court 

4 conclusive--conclusivity to foreign judgments, 

5 subject only to these exceptions.” That is, in 

6 the Supreme Court’s words, part of the Law of 

7 Nations, which is part of our law. 

8                 And so, I think that is a principle 

9 that comes down to us in the Recognition Act, but 

10 it’s also a background settled common law 

11 principle, and not just a principle of common 

12 law, Your Honors, it is a settled norm 

13 internationally. And I think this is why Naranjo 

14 is a longer opinion than perhaps it needed to be, 

15 because it explains that, you know, there is a 

16 framework. There is a settled international 

17 judgment-- 

18                 JUDGE WESLEY: [UNINTEL]. 

19                 DEEPAK GUPTA: [LAUGHS] But, we’re glad, 

20 of course. 

21                 JUDGE PARKER: It’s your position that 

22 these principles that you’ve been rehearsing for 

23 the last several minutes, that in fact trump the 

24 district Court’s very extensive findings of fact 

25 and conclusions of law. So, assuming argue 
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1 [UNINTEL] that there was a carefully documented 

2 record that revealed it with--a [UNINTEL], must 

3 yield to these principles if--of international 

4 cooperation. 

5                 DEEPAK GUPTA: Oh yes. I mean, 

6 otherwise, you put the cart before the horse. If 

7 you don’t decide whether the proceeding is 

8 legitimate, you reward someone for having brought 

9 the proceeding that otherwise wouldn’t be 

10 permissible. And of course, you’ve got to write 

11 an opinion. And the problem here is, how do you 

12 write the opinion that doesn’t open the door to a 

13 tax on judgments from around the world? And this 

14 isn’t a fanciful hypothetical. Look at the--

15 sorry. 

16                 If you look at the Gulf Petro case from 

17 the Fifth Circuit, I think it’s well worth 

18 looking at, there was a case in which the 

19 proceeding sought to be attached--attacked 

20 occurred in Switzerland. The defendant was a 

21 Nigerian oil company. The allegations were of 

22 bribery of $15 million of ex parte contacts. And 

23 all of this was sought to be litigated in Texas. 

24 And they said, “Oh no, we are not collaterally 

25 attacking the product of that proceedings. We are 
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1 instead bringing a claim under the common law and 

2 under RICO.” And there, they were seeking 

3 damages. You know, I think we have a better case, 

4 a case where it’s clearer that it’s a collateral 

5 attack. 

6                 But, the Fifth Circuit, I think the 

7 reason I recommend that decision to you is that 

8 it has a functional analysis. How do you tell 

9 whether something is an impermissible collateral 

10 attack? And what it said is, you ought to look 

11 at, you know, what is the harm being alleged 

12 here? And, what’s the relief being sought? And if 

13 the harm being alleged, the only way in which 

14 they’re complaining about it is its effect in the 

15 product of that proceeding, in this case, the 

16 judgment, then you know that it’s an 

17 impermissible collateral attack. 

18                 I think that kind of case is maybe a 

19 little harder. As I said earlier, I think we are 

20 on the far end of this spectrum. The reason I say 

21 the wolf comes as the wolf, is because if you 

22 look at the district Court’s judgment here, it 

23 says that the--all of this relief is equally 

24 predicated on the common law claim for relief 

25 from the judgment, and on the RICO claims, right? 
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1 So you know that there is nothing independent 

2 happening in terms of RICO that leads you 

3 anywhere that--than where you wouldn’t--would 

4 have otherwise gone had this been just a straight 

5 up claim for relief from the judgment. 

6                 And so, that’s why it’s no answer to 

7 say, “Well, you know, we can re-characterize this 

8 as in personam.” And, of course, of course it’s a 

9 classic remedy of fraud loan to say that somebody 

10 who commits a fraud can’t profit from a fraud. 

11 That, that’s a general proposition. But, it 

12 doesn’t--it’s no answer to the question that 

13 what’s going on here is in function, in reality, 

14 a collateral attack on the judgment. They want 

15 this determination that the judgment has been 

16 procured by fraud, in the particular case. 

17                 They want the determination that in 

18 their--that the Courts of Ecuador. I mean, in 

19 terms of comity, there is nothing--there is no, 

20 you know, bigger gun than saying--taking out the 

21 guns and saying that the foreign Court system 

22 cannot produce judgments worthy of recognition. 

23 And I think what Naranjo says is, you know, 

24 “Let’s have some humility about this.” If an 

25 American Court is asked to lend its authority to 
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1 enforce a foreign judgment, you have no choice. 

2 You’ve got to make that determination. 

3                 But, when that’s not what’s being asked 

4 of you, if instead, the controversy is being 

5 provoked in a suit by the judgment debtor, why 

6 allow that? And what the Court says in Naranjo, I 

7 particularly think that the Part C of the opinion 

8 speaks to this. It says, what--it’s unclear 

9 what’s to be gained by provoking this controversy 

10 about the legitimacy of a foreign judgment. It 

11 provokes extensive friction between legal 

12 systems. It invites disappointed litigants from 

13 around the world to come here. And you should 

14 care about that because it threatens the 

15 reciprocity that’s accorded U.S. judgments. 

16                 JUDGE WESLEY: Let’s step away from that 

17 for a second, because I’m giving you 10 extra 

18 minutes here, and we’re moving towards that. But, 

19 I--there are two things that I want specifically 

20 to ask you about. You did not argue in your brief 

21 that they had an adequate remedy at law in 

22 Ecuador, and that would’ve been the Collusion 

23 Prosecution Act. Why didn’t you argue that? And 

24 why shouldn’t--I mean, I don’t--Chevron, forwent 

25 that opportunity. Why was it that you didn’t make 
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1 more of that in your brief? 

2                 DEEPAK GUPTA: Well, I mean, maybe we 

3 should’ve made more of it. I do think we made 

4 something of it both in the opening brief and the 

5 reply brief. And we do say, you know, 

6 particularly in the reply brief, we have a 

7 discussion about adequate remedy at law. 

8                 I think for--I think you can say a 

9 couple of things. First, Naranjo says that the 

10 far obvious and better remedy is the defenses and 

11 the enforcement proceedings. Well, if it’s far 

12 better and more obvious, then certainly, it’s 

13 adequate. Okay, that’s point number one. 

14                 Then, we did raise the remedy that’s 

15 available under the Collusion Prosecution Act. 

16 And this is a sort of basic principle of 

17 exhaustion that exists in international law. If 

18 you’ve got remedies in the domestic forum, avail 

19 yourselves of them. And Chevron hasn’t explained 

20 why it hasn’t availed itself of that remedy. The 

21 Statute of Limitations doesn’t run until next 

22 year, so they can still do that. 

23                 JUDGE WESLEY: But, I suspect we’ll 

24 hear, that one argument that they might make is, 

25 is that the district Court made a finding that 
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1 the Ecuadorian Courts are shot through with 

2 difficulties. And so, therefore, one--what--

3 there--one doesn’t need to expect that Chevron 

4 will do well anywhere in the Ecuadorian Courts. 

5 And so, therefore, that’s in response to the 

6 cleansing kind of argument that you make with 

7 regard to the judgment at the appellate Courts 

8 and at the state, at the nation’s high Court. 

9                 But, which leads me to the next 

10 question. Haven’t they--didn’t they choose a 

11 forum to litigate the fairness of the Ecuadorian 

12 Courts before they commenced their lawsuit in the 

13 Southern District? 

14                 DEEPAK GUPTA: Yes. 

15                 JUDGE WESLEY: Didn’t they choose to 

16 participate? They brought an arbitration 

17 proceeding under the BIT. 

18                 DEEPAK GUPTA: They did. 

19                 JUDGE WESLEY: And the gravamen of that, 

20 if I read Judge Lynch’s other decision correctly-

21 - 

22                 DEEPAK GUPTA: Right. 

23                 JUDGE WESLEY: --is, is that they sought 

24 an adjudication that the Ecuadorian Courts were 

25 unfair. 
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1                 DEEPAK GUPTA: Yes. Absolutely. 

2                 JUDGE WESLEY: No what will--in your 

3 view, what happens if they lose that, and that 

4 the BIP, and arbitration that they commenced 

5 themselves-- 

6                 DEEPAK GUPTA: Right. 

7                 JUDGE WESLEY: --renders a finding that 

8 the Ecuadorian Courts are fair? What happens 

9 then, to this case? 

10                 DEEPAK GUPTA: I think they would have 

11 to be estopped. Well, I don’t know whether they 

12 would be estopped, actually. That’s a--you know, 

13 I haven’t--we haven’t actually thought about 

14 that. And I’ll give it some thought. I mean, I 

15 think it is problematic from their perspective 

16 because they have--they needed to thread the 

17 needle. They needed to say, “We get to do this 

18 BIP proceeding because it falls under the 

19 reservation of rights when the case was sent to 

20 Ecuador,” right? 

21                 And they said, “We will abide by the 

22 judgment of the Ecuadorian Courts, subject only 

23 to the defenses available under the Recognition 

24 Act.” So they needed to characterize their 

25 ability to bring that BIP proceeding as falling 
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1 within that reservation of rights. 

2                 And I think, Your Honor’s question is 

3 exactly right. And I think we should have briefed 

4 this. I mean, the problem is, how can they get 

5 sort of two bites at the apple? How can they say, 

6 “We’re raising it affirmatively in New York, in 

7 this proceeding, and we’re raising it in the BIP 

8 proceeding?” They’ll also be-- 

9                 JUDGE WESLEY: [UNINTEL PHRASE] the BIP 

10 proceeding on September 23rd, 2009. 

11                 DEEPAK GUPTA: Right. 

12                 JUDGE WESLEY: Filed in the Southern 

13 District’s February 1st, 2011. 

14                 DEEPAK GUPTA: Right. Exactly. And so, 

15 and there are multiple flora in which they are 

16 seeking to litigate this, right? They are also 

17 seeking to litigate it in Canada. 

18                 JUDGE WESLEY: Right. 

19                 DEEPAK GUPTA: And so, if I may-- 

20                 JUDGE WESLEY: Lastly. Finish up now. 

21                 DEEPAK GUPTA: Okay. If I may, I just, I 

22 want to point you to your opinion in Attorney 

23 General of Canada, because that supplies a clear 

24 statement role that I think helps in explaining 

25 why this case, why this cause of action shouldn’t 
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1 be permitting under RICO. That was a case 

2 involving RICO, and settled common law norms and 

3 settled international norms. There’s no clear 

4 indication that Congress intended this. I think 

5 that’s something you can rest your opinion on. 

6 Thank you. 

7                 JUDGE WESLEY: Mr. Newborne? 

8                 BURT NEUBORNE: Good morning and may it 

9 please the Court. My name is Burt Neuborne. I 

10 appear in Docket number 14832 on behalf of 

11 appellants Hugo Camacho Naranjo and Javier 

12 Piaguaje Payaguaje, citizens of Ecuador were 

13 named as subjects of an injunction issued by a 

14 federal judge sitting in New York barring them 

15 from seeking to enforce the judgment of the 

16 Provincial Court of Sucumbios Ecuador, a three 

17 judge intermediate appellate tribunal issued on 

18 January 3rd 2012, clarified on January 13th and 

19 then affirmed 22 months later on November 12th 

20 2013 directing the Chevron Corporation to pay 

21 approximately $9 million to remediate the 

22 pollution -- $9 billion. Mr. Olson took that as 

23 an offer in compromise, but it was as 

24 misstatement. It's $9 billion to remediate the 

25 pollution of appellants' habitat in the 
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1 Ecuadorian Amazon, which the Sucumbios Court 

2 found was attributable to oil exploration and 

3 extraction activities carried out between 1964 

4 and 1992 by a consortium headed by Texaco, since 

5 2001 a wholly owned and controlled subsidiary of 

6 Chevron.  

7                 Now Chevron challenges the 

8 enforceability and the legitimacy of the 

9 Sucumbios appeals court judgment arguing that it 

10 is inextricably intertwined with an early $18 

11 billion trial court judgment issued 11 months 

12 earlier on February 14th 2011 by a single trial 

13 judge sitting in the Nuevo Loja trial Court which 

14 Chevron alleges and the District Court below 

15 found was tainted by fraud allegedly committed by 

16 appellants' lawyers, by a [DEFRECT?] crooked 

17 Ecuadorian ex-judge named Alberto Guerra and by 

18 the sitting trial judge who issued the Nuevo Loja 

19 judgment. There are no allegations of wrongdoing 

20 leveled at the Sucumbios judges.  

21                 Now instead of raising its objections 

22 as a defense to an effort to enforce the 

23 Sucumbios judgment, Chevron has now twice 

24 persuaded a respected district judge in the 

25 Southern District of New York to issue preemptive 
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1 strike injunctions, the first of which utilized 

2 the New York Recognition Act to obtain an 

3 injunction preventing the enforcement of the 

4 Ecuadorian judgment anywhere in the world. 

5                 When the worldwide preemptive 

6 injunction was vacated by this Court in Naranjo 

7 I, the District Court issued a second injunction 

8 on March 4th 2014 based solely on the common law 

9 against my clients enjoining appellants from 

10 seeking to enforce the Sucumbios judgment 

11 anywhere in the United States or, and this is an 

12 important or, benefitting from it anywhere in the 

13 world, which operates as a de facto worldwide bar 

14 to enforcement since people like Naranjo and 

15 Payaguaje, the appellants, will of course benefit 

16 from any enforcement of a judgment remediating 

17 their habitat. That's why they care. 

18                 JUDGE WESLEY: I'll stop you right 

19 there. They're not physically here anymore though 

20 aren't they? They're back in Ecuador. 

21                 BURT NEUBORNE: Yes, they're back in 

22 Ecuador. 

23                 JUDGE WESLEY: So I guess the answer to 

24 that is so what? Judge Kaplan can order whatever 

25 he wants. I suppose he could [UNINTEL] 



TSG Reporting - Worldwide - 877-702-9580

Page 24

1 [CONTEMPT?] in New York, but that's not going to 

2 stop a judgment that's filed in Belgium from 

3 being -- 

4                 BURT NEUBORNE: Well judge -- 

5                 JUDGE WESLEY: -- enforced and collected 

6 on and there's no mechanism that Judge Kaplan has 

7 at his disposal because he can't control your -- 

8 physically can't control your clients from 

9 collecting on the judgment, can he? 

10                 BURT NEUBORNE: Your Honor, that asks 

11 them to of course subject themselves to a 

12 contempt citation which might be enforceable only 

13 in New York, might be enforceable in other places 

14 around the world. It is I believe no defense to 

15 the issuance of an unlawful injunction that so 

16 what, the injunction can be gotten around in 

17 other places. If the injun -- 

18                 JUDGE WESLEY: The unlawfulness of it is 

19 the breadth of its scope? 

20                 BURT NEUBORNE: That is one aspect of 

21 it, the fact that it is essentially a worldwide 

22 injunction exactly like the injunction that was 

23 issued in Naranjo. If one of my clients, for 

24 example, were to appear before a court in Canada 

25 and a court in Canada said look, we realize we're 
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1 not bound by the New York injunction, but there's 

2 such a thing as comity and the New York 

3 injunction bars you from even benefitting from an 

4 Ecuadorian judgment and then they were to say to 

5 my clients under oath do you benefit from the 

6 judgment? The answer is of course they will. 

7 Their habitat will be remediated.  

8                 So they literally have to say to the 

9 foreign court we are acting in violation of a New 

10 York injunction. Now the foreign court may say 

11 fine, I don't care about the New York injunction 

12 anymore than the New York court cared about the 

13 Ecuadorian courts or cared about our courts. But, 

14 with respected sir, that is a very unpleasant map 

15 of what the international judicial system should 

16 look like. 

17                 JUDGE WESLEY: Well, but presume that 

18 your clients were residents of New York City, 

19 such an order would be appropriate would it not 

20 because they have personal -- the Court has 

21 personal -- 

22                 BURT NEUBORNE: Well, there are three 

23 reasons why the order is not appropriate. You 

24 move me -- 

25                 JUDGE WESLEY: I asked -- answer my 
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1 question first and then you can give me the three 

2 reasons. 

3                 BURT NEUBORNE: Well, if there were in 

4 personum jurisdiction over them there would be a 

5 much stronger argument for the injunction. 

6                 JUDGE WESLEY: But nonetheless 

7 inappropriate? 

8                 BURT NEUBORNE: Nonetheless 

9 inappropriate be -- 

10                 JUDGE WESLEY: Tell me why. 

11                 BURT NEUBORNE: For two reasons, Your 

12 Honor. First for the discussion that you had with 

13 my colleague about whether the common law 

14 establishes a cause of action here at all. 

15 Remember there's no RICO cause of action against 

16 my clients.  

17                 JUDGE WESLEY: Right, I understand. 

18                 BURT NEUBORNE: Solely a common law and 

19 my clients are not alleged to have themselves 

20 engaged in any personal wrongdoing. To the extent 

21 that they are liable to an injunction listed in 

22 equity it is solely because of an iron law of 

23 agency that says if their lawyer did something 

24 wrong, even if they had no personal knowledge of 

25 it and didn't personally engage in it, they're 
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1 subject to the injunction too. That misstates the 

2 law of equity with respect -- 

3                 JUDGE WESLEY: Didn't they sign an 

4 agreement ratifying the acts of Mr. Donziger and 

5 his counterpart in Ecuador, Mr. Fajardo? 

6                 BURT NEUBORNE: No, they did not sign 

7 any agreement that could plausibly be read as 

8 saying we know that you bribe judges, we know 

9 that you ghost wrote the expert opinion and we 

10 know that you ghost wrote the judge's order and 

11 we approved, we think that’s a great thing. They 

12 were in the dark entirely. To the extent that 

13 they are responsible at all they are responsible 

14 solely because as clients they are held not to 

15 have monitored their lawyers effectively enough 

16 and therefore an anti-fraud injunction issues 

17 against them on a form of derivative 

18 responsibility. 

19                 JUDGE WESLEY: You say the document that 

20 they signed on November 5th 2010 when a new power 

21 of attorney was signed does not have such a 

22 breadth taking -- 

23                 BURT NEUBORNE: It can't possibly. It's 

24 two years before Mr. Guerra came forward with his 

25 story. It's over a year before the complaint was 
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1 filed in the United States. It's long before 

2 there was anything that could plausibly count as 

3 putting them on notice. It is a very difficult 

4 problem. Your Honors have seen this over and over 

5 again usually with the United States class 

6 actions, but in a case like this where what you 

7 have are entrepreneurial lawyers representing 

8 large numbers of unsophisticated people in 

9 complex actions and then the question is how do 

10 the clients monitor the lawyers? It stands the 

11 usual agency relationship on its head because the 

12 lawyers are calling the shots and the clients 

13 really have very little knowledge and say about 

14 it. That’s why Congress passed the PSLRA in 

15 securities cases to try to provide that in 

16 complex security cases there would be a client 

17 with enough at stake and enough sophistication to 

18 monitor the lawyers.  

19                 It begs reality to suggest that 

20 indigenous people living in the Amazonian rain 

21 forest are going to monitor the day-to-day 

22 activities of their lawyers and find out 

23 surreptitious acts of fraud which surfaced two 

24 years later than the retainer agreement that they 

25 signed. 
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1                 JUDGE WESLEY: So tell me then with 

2 particularly if you could, the specific findings 

3 of Judge Kaplan with regard to, his term was 

4 ratification, with regard to your clients because 

5 this is really significant with regard to your 

6 clients -- 

7                 BURT NEUBORNE: It is. 

8                 JUDGE WESLEY: -- both jurisdictionally 

9 and substantively. Tell me with particularity 

10 where you think Judge Kaplan erred. 

11                 BURT NEUBORNE: He erred in footnote 

12 1304. 

13                 JUDGE WESLEY: 1304? 

14                 BURT NEUBORNE: Footnote 1304 which is 

15 the entire -- I mean, that's all he -- that's his 

16 entire findings on the responsibility of clients 

17 for the acts of their lawyers are located in two 

18 footnotes, footnote 1304 -- 

19                 JUDGE WESLEY: I apologize. 

20                 BURT NEUBORNE: I'm sorry, Your Honor. I 

21 should have had the page. It was easier for me to 

22 use the footnotes because the appendices and the 

23 various reproductions of the opinion sometimes 

24 shift the page.  

25                 JUDGE WESLEY: There's only 3,000 of 
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1 them.  

2                 BURT NEUBORNE: It's the special 

3 appendix 350 and it's footnote 1304, which is a 

4 long footnote in which the judge -- 

5                 JUDGE WESLEY: [UNINTEL]. 

6                 BURT NEUBORNE: Exactly.  

7                 JUDGE WESLEY: He represents it's liable 

8 to the action of Donziger, etcetera, etcetera, 

9 etcetera, etcetera, that? 

10                 BURT NEUBORNE: That's right and he says 

11 -- what he's doing is applying what he says is 

12 the New York law of agency and he says the New 

13 York law of agency holds the client responsible 

14 for -- hold the principal responsible for the 

15 agent's acts if the agent was authorized to 

16 commit those acts. 

17                 JUDGE WESLEY: Right. 

18                 BURT NEUBORNE: Now the law of attorney 

19 client is a much more sophisticated and difficult 

20 principal agent relationship. Of course clients 

21 when they retain lawyers impliantly authorize 

22 them to carry out their case and to engage in all 

23 reasonable activities to do so and so if the 

24 lawyer makes a mistake by missing a filing date 

25 or doing something wrong of course the client is 
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1 bound because that's within the implied 

2 authorization of the act.  

3                 But the Supreme Court has said twice in 

4 the last two terms, the Maples case being the 

5 most important -- 

6                 JUDGE WESLEY: It would be a sad world 

7 in which the lawyer acts within his scope -- his 

8 or her scope of authority to perpetrate a fraud. 

9                 BURT NEUBORNE: Well, it’s the furthest 

10 thing from a client's mind and when a lawyer goes 

11 rogue -- 

12                 JUDGE WESLEY: I'll give you that, but 

13 there's a second finding at the end of it. It 

14 says for the reasons substantially set forth by 

15 Chevron, Chevron's memo -- 

16                 BURT NEUBORNE: Well, I know -- 

17                 JUDGE WESLEY: -- that they ratified. 

18                 BURT NEUBORNE: If you look at that 

19 memo, do you know -- the only thing in that memo, 

20 the only thing in that memo is that they read the 

21 complaint in 2011 and didn't repudiate it and 

22 that there were assemblies held in the Ecuadorian 

23 Amazon -- 

24                 JUDGE WESLEY: Right. 

25                 BURT NEUBORNE: -- at which were 
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1 essentially cheerleading operations. But if you 

2 put yourself in their position or put yourself in 

3 the position of a client, what questions were 

4 they supposed to have asked their lawyers to 

5 determine that fraudulent activities were going 

6 on when Chevron themselves didn't know and when 

7 in deciding whether to allow the emails in about 

8 the state of mind of the lawyers inconsistent 

9 with bribery, the trial judge said well, some of 

10 the lawyers didn't know either so their emails 

11 don't count. 

12                 Well how can it be that if the lawyers 

13 didn't know we're now going to attribute the 

14 knowledge to unsophisticated residents of the 

15 Amazonian rain forest based on the fact that they 

16 refused to repudiate their lawyers based on 

17 allegations in Chevron's complaint? There's -- 

18 the reality, the world that Chevron builds here 

19 is a world that can't exist.  

20                 These individuals are without personal 

21 fault. Now it may well be in an effort to enforce 

22 the judgment they will find out that that doesn't 

23 matter, that the judgment, as in the [UNINTEL] 

24 proceeding simply can't be enforced. 

25                 JUDGE WESLEY: They're not here then 
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1 whatever restrictions the Court might be able to 

2 impose on Donziger is irrelevant with regard to 

3 them. 

4                 BURT NEUBORNE: That's right and they're 

5 not here both for in personum jurisdiction 

6 purposes because all of the contacts are contacts 

7 with New York that are essentially contacts, 

8 relationships with their lawyers in New York and 

9 they were not on notice that any of those 

10 contacts involved anything that was unlawful. So 

11 to essentially build that into a theory that says 

12 they're derivatively responsible for their 

13 lawyers' acts under -- as a matter of fraud and 

14 not only that, it renders them subject to in 

15 personum preemptive strike injunction I think 

16 really changes the law quite dramatically on 

17 these injunctions. 

18                 I have looked very carefully. Listen, 

19 one does research and one sometimes misses cases. 

20 I have been unable to find a single case of an 

21 injunction enjoining the enforcement of a 

22 judgment that was issued against a client in the 

23 absence of affirmative findings that the client 

24 affirmatively participated in the fraud. That is 

25 the case in Hazel-Atlas, the principal case that 
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1 my colleague cites and it is also implicit in the 

2 most important modern case, the Beggerly case in 

3 the Supreme Court where the Supreme Court refused 

4 to grant an injunction forcing the United States 

5 to reopen a client title judgment on the ground 

6 that the United States was not itself 

7 affirmatively guilty of fraud, that the worst 

8 thing that you could say about it is that it did 

9 a poor research job and it should have found more 

10 information, but didn't find it.  

11                 Well, if the United States is not bound 

12 because they're not guilty of a fraud and if all 

13 of the cases indicate that you must be guilty of 

14 fraud then what the District Court did here is he 

15 moved the common law injunction a bridge too far. 

16 It may well bar someone who is charged and found 

17 guilty of fraud, but someone who has not been 

18 charged and found guilty of fraud is both not -- 

19 and if I could have one more minute. I know 

20 you've been very generous. 

21                 JUDGE WESLEY: You can have one more 

22 minute and I'll hold you to it. 

23                 BURT NEUBORNE: I'm going to -- because 

24 we haven't talked at all about the fact that the 

25 judgment that they wish to enforce, the Sucumbios 
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1 judgment, is not tainted by the fraud in the 

2 District Court and it's not tainted because in a 

3 civil law system the intermediate appeals Court, 

4 the Sucumbios Court was authorized, as the 

5 Naranjo Court noted in a footnote, to engage in 

6 de novo fact finding. 

7                 JUDGE WESLEY: The problem you have with 

8 that is that you have a finding by Judge Kaplan 

9 that based upon the testimony that the Ecuadorian 

10 judicial system shot through with difficulties. 

11                 BURT NEUBORNE: Well that's -- 

12                 JUDGE WESLEY: So I mean, that's really 

13 the argument because that also cuts off the whole 

14 discussion about whether you have to -- whether 

15 they had to show causation. 

16                 BURT NEUBORNE: Well, if that's so, if 

17 the entire Ecuadorian judicial system is simply 

18 without legitimacy then of course you can't 

19 enforce the Sucumbios judgment. But if that's all 

20 that Judge Kaplan's decision stands on it stands 

21 on sand because in order to make that finding 

22 there's a very high burden of proof. You have to 

23 establish it by very significant evidence and 

24 there's a judicial estoppel problem here, not a 

25 judicial estoppel problem about proving fraud. 
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1 Proving retail fraud is something that they 

2 should be allowed to do. No one agrees to go to a 

3 place and be defrauded. But a wholesale attach on 

4 the entire Ecuadorian judiciary with not an iota 

5 of evidence of fraud against the Sucumbios 

6 judgment is estopped because in 2003 they told 

7 you that the Ecuadorian judiciary was capable of 

8 handling this case and the only thing that's 

9 changes, they'll tell you lots of things have 

10 changed, the only thing to have changed since 

11 2003 is a change in the political complexion of 

12 Ecuador so that there are now judges who are not 

13 appointed by a military junta and a right wing 

14 military dictatorship.  

15                 There are judges who are appointed by a 

16 populist left-wing president and there has been a 

17 wholesale change in the Ecuadorian judiciary. But 

18 that doesn't render them incapable of doing 

19 justice and it would be, I think, highly 

20 inappropriate for the United States to pass 

21 judgment on the sister states, sister 

22 democracies' judiciary based on the thin evidence 

23 of single journalist who ran against President 

24 Correa's party. 

25                 JUDGE WESLEY: There was a woman who 
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1 testified by the name of Elena who also testified 

2 and said that the Ecuadorian system out of 157 

3 countries ranked 140th or something like that. 

4                 BURT NEUBORNE: Well, yes --  

5                 JUDGE WESLEY: So it's not the records 

6 [UNINTEL]. You asked for one, I gave you three.  

7                 BURT NEUBORNE: It was kind of you to 

8 listen to me for more than -- 

9                 JUDGE WESLEY: That's all right, Mr. 

10 Neuborne. That's okay. 

11                 BURT NEUBORNE: Thank you. 

12                 JUDGE WESLEY: That’s why we you’re your 

13 case second.  

14                 BURT NEUBORNE: Thank you.  

15                 JUDGE WESLEY: Mr. Olson. I'm going to 

16 give you 30, Mr. Olson. 

17                 MR. OLSON: Thank you, Your Honor. 

18 Theodore Olson on behalf of Chevron, may it 

19 please the Court. The voluminous record before 

20 this Court, and it is voluminous, boils down to 

21 central issues we submit. First, the offensive 

22 and second the remedy. 

23                 As to the offense, an experienced 

24 District Judge after a seven-week trial with over 

25 50 witnesses produced at 485 meticulous opinion 
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1 with factual findings on every issue in the case 

2 that chronicled a pervasive, massive, long-

3 standing fraud and, his words, planned, 

4 supervised, financed and executed by a New York 

5 lawyer involving bribery, perjury, obstruction of 

6 justice, secret bank accounts and other forms of 

7 corruption for the purpose, he found, to extort 

8 and defraud Chevron. That is the offence -- 

9                 JUDGE WESLEY: I'll stop you right 

10 there. Is there any argument in opposition to 

11 your assertion that those factual findings were 

12 clearly erroneous? 

13                 MR. OLSON: I looked through the brief. 

14 Almost no contention with respect to the 

15 erroneousness of the facts at all. There's a few 

16 conclusory arguments, but basically we're dealing 

17 with the record that is conclusive not only 

18 because it was so meticulous, but because it 

19 hasn't been challenged. 

20                 This is the offense. So we have a 

21 judgment in Ecuador for $8 plus, $9 plus, 

22 depending upon where you measuring the amount of 

23 money that's involved, billion dollars based upon 

24 fraud, corruption, perjury -- everything that you 

25 can name including all of the elements of RICO. 
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1 Now what to do about that? That is point two. 

2 What is the remedy?  

3                 What the District Court did is 

4 exercising well-established, equitable powers 

5 under the laws of the United States and the State 

6 of New York the Court fashioned a remedy that was 

7 focused on the crime, crimes and denied to the 

8 individuals who perpetrated those offenses the 

9 profit, the ability to profit from their 

10 wrongdoing. So the remedy is focused. This is not 

11 a Recognition Act case and by the way, the 

12 recognition -- the law is quite clear in New York 

13 that the Recognition Act, which is a product of 

14 the National Conference of Commissioners on 

15 Uniform State Laws, was intended to codify 

16 existing laws with respect to the enforcement of 

17 judgments in a foreign country. It did not 

18 displaced the common law and it did not displace 

19 the equitable powers of the courts in New York. 

20                 This is not a Recognition Act case and 

21 nothing about the case has anything really to do 

22 with the Narron Auto case. The judgment itself 

23 makes it very clear that the judge was not 

24 enjoining any courts outside the United States. 

25 Paragraph six of the injunctions specifically 
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1 says notwithstanding anything to the contrary, 

2 nothing prevents the enforcement or attempt to 

3 enforce a judgment in some other country other 

4 than the United States. That takes care, it seems 

5 to me, of the comity concerns as well as the fact 

6 that the intermediate appellate Court, which my 

7 colleague recently just a moment ago referred on 

8 page A462 of the appendix, which is the 

9 intermediate, we call it an intermediate 

10 appellate court here, specifically said with 

11 respect to the so-called -- with respect to the 

12 fraud allegations. Mention is also made of fraud 

13 and corruption of the plaintiffs as to which this 

14 division should not refer at all except to let it 

15 be emphasized that the same accusations are 

16 pending resolution before the authorities of the 

17 United States in a case called RICO and this 

18 division has no competence to rule on the conduct 

19 of counsel, experts or other officials or 

20 administrators in connection with this case. 

21                 So, as far as comity is concerned in 

22 the first place the district judge is not 

23 enjoining the actions of any court outside the 

24 United States and the court outside the United 

25 States, which the district judge decision was 
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1 ghostwritten corruptly, and the Court of Appeals 

2 that looked at it says we have nothing to do with 

3 those allegations of fraud because those are 

4 being taken care of here in New York in the 

5 courts of New York.  

6                 JUDGE WESLEY:  Mr. Gupta told us over 

7 and over again when was making his presentation 

8 that your search for a remedy must await efforts 

9 to collect the judgment.  

10                 MR. OLSON: Yes and -- 

11                 JUDGE WESLEY:  What's your response to 

12 that? 

13                 MR. OLSON: Well, Judge Kaplan 

14 specifically responded to that and he said that 

15 it would not be an adequate remedy. You'd be 

16 forced to defend yourself from judgments all over 

17 the United States repeatedly. It is an expensive 

18 proposition. We’d have to do the trial all over 

19 again and that that would not be an adequate 

20 remedy at law with respect to the damage that's 

21 being done and continuing to be done all over the 

22 United States. 

23                 So Judge Kaplan found as a matter of 

24 fact that that would not be an adequate remedy, 

25 that it would perpetuate, continue and enhance 
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1 the damage that is being done on purpose to 

2 Chevron as a result of all of these fraudulent 

3 acts. Furthermore, with respect to the 1782 

4 proceeding, the discovery proceedings, the courts 

5 -- every court that that was brought to, or I 

6 would say virtually every court that that was 

7 brought to, found that there was fraud being 

8 conducted by the parties on the other side of the 

9 table here with respect to this.  

10                 For example, the United States District 

11 Court for the Western District of North Carolina 

12 said that what has been going on here has 

13 blatantly occurred in this matter would in fact 

14 be considered by fraud in any court. So the fraud 

15 would be ongoing. It would not help Chevron at 

16 all to prevent to the damage that’s ongoing. 

17                 JUDGE WESLEY: Would you agree with me -

18 - I looked through your brief and I have a pretty 

19 sharp law clerk working with me on this, we 

20 cannot find any case where there's been a 

21 collateral attack. I'm not saying that the 

22 absence of a case decides the matter. But we 

23 can't find any case where there's been a 

24 collateral attack on a foreign state's judgment. 

25 Could you? 
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1                 MR. OLSON: Well, I might add this. I 

2 might respond in this way. Yes, it's difficult to 

3 find cases that talk about a collateral attack 

4 which would set aside the judgment of a foreign 

5 jurisdiction. But what this is it's evidence of -

6 - 

7                 JUDGE WESLEY: I'm not -- that's not 

8 what I said. I appreciate the difference. The 

9 question presumed that the judgment wasn't filed 

10 here and so the res, the legitimacy of the item 

11 itself isn't in front of the Court. It's a 

12 collateral attack based upon fraudulent conduct, 

13 fraud on the Court or the Court's participation 

14 in the fraud. I couldn't find one. 

15                 MR. OLSON: No, I can't help you any 

16 further than that, Your Honor, but I would have 

17 to say that this is not a collateral attack on 

18 the judgment. The acts of fraud were much broader 

19 than the judgment. They included discovery 

20 proceedings in the United States. They included 

21 coercion. They included a lot of other things 

22 that came up to the judgment. I do have with 

23 respect to what the Griffith Court in this 

24 jurisdiction said in New York, and this is cited 

25 in the brief, Griffith v. Bank of N.Y. In fact it 
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1 is well settled in New York that equity is not 

2 confronted with any insurmountable obstacle to a 

3 grant of relief otherwise available to victims of 

4 fraud because somewhere in the scheme leading to 

5 the fraud there is a judgment as a well-

6 considered step in the accomplishment of the 

7 fraud.  

8                 That's what we have here and the court 

9 in Marshall v. Holmes, this did not involve -- in 

10 the United -- by the -- in the United States 

11 Supreme Court --  

12                 JUDGE WESLEY: Right. 

13                 MR. OLSON: And this is cited in the 

14 Griffith case and in the other cases we cited, 

15 where the Supreme Court of the United States in 

16 1891 specifically talked about setting collateral 

17 attack in a sense that the previous judgment, 

18 which was from Louisiana, it was an alleged 

19 violation of the Anti-Injunction Act, the court 

20 said this is not -- this is -- the review 

21 operates on the parties, it doesn't operate on 

22 the other courts. 

23                 JUDGE WESLEY: So let's get to the nub 

24 of this then. The nub of this is there's no doubt 

25 Donziger is here, but Donziger lives here. This 
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1 is his home and Donziger doesn't really contest 

2 that there's a legitimate basis for in personum 

3 jurisdiction over him. But how about the 

4 indigenous defendants? What about them? 

5                 MR. OLSON: There are two. The 

6 representatives of the people -- 

7                 JUDGE WESLEY: Right. 

8                 MR. OLSON: There's been a default 

9 judgment as to the -- a default as to the others. 

10                 JUDGE WESLEY: Right. 

11                 MR. OLSON: But we're only talking about 

12 two. First of all it's important to emphasize 

13 that all we were talking about is telling them 

14 that they can't profit from a judgment that was 

15 obtained as a result of fraud by their agent. So, 

16 they are not suffering any damage or any 

17 imposition -- 

18                 JUDGE KEARSE: Can’t profit or can't be 

19 benefited by? 

20                 MR. OLSON: Well they can't receive the 

21 proceeds of the judgment, yes. 

22                 JUDGE KEARSE: So they can be benefitted 

23 by remediation. 

24                 MR. OLSON: Well, this case does not 

25 involve that. That we were perhaps going to get 
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1 to the other procedure, the so-called BIT 

2 procedure, but Judge Kaplan specifically went 

3 through the degree to which the LAP 

4 representatives could or could not be benefited 

5 by this judgment with respect to remediation or 

6 any of those things so he had specific findings 

7 with respect to that which are not challenged as 

8 clearly erroneous. 

9                 What Judge Kaplan awarded in the decree 

10 itself is the inhibition of the incentive to 

11 continue with the perpetuation of the fraud. You 

12 cannot profit by it. You cannot receive the 

13 proceeds of enforcing the judgments. So -- 

14                 JUDGE WESLEY: Let's get back to the 

15 jurisdictional hook. What are the jurisdictional 

16 facts of the presence of the LPDs? 

17                 MR. OLSON: There are numerous. They're 

18 not only -- 

19                 JUDGE WESLEY: Other than -- let's start 

20 without -- not the acts of Danziger or any of the 

21 other lawyers. What are the acts of the LPDs 

22 themselves? 

23                 MR. OLSON: Well, this was their 

24 representative, Your Honor, and the judge found 

25 after a three-day evidentiary hearing he wrote a 
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1 100 and some page opinion with respect to this 

2 very subject and at the conclusion of that 

3 opinion he found the knowing ratification of the 

4 fraudulent acts by Mr. Donziger, he found that 

5 they have signed their names to a power of 

6 attorney after they knew about the movie Crude 

7 and the allegations with respect to the 

8 corruption or fraud that were revealed in the 

9 movie Crude once you've seen the outtakes, after 

10 they knew of the testimony of Mr. Calmbacker who 

11 said they took my report, they asked me to sign 

12 blank pages and then they changed the 

13 conclusions.  

14                 So there's many acts like that, not to 

15 mention the Rules 37 proceeding where Chevron 

16 attempted to find out facts. 

17                 JUDGE WESLEY: I was waiting for you to 

18 get to that. The LTDs have two problems. Judge 

19 Kaplan took away their jurisdictional defense and 

20 a sanction for Rule 37 -- for a Rule 37 violation 

21 because of their failure to produce certain 

22 documents, right? 

23                 MR. OLSON: Their knowing failure to 

24 produce documents when they had the -- he found 

25 they had the power to do so and that those 
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1 documents were necessary for Chevron to 

2 understand the facts and they knowingly withheld 

3 those documents in collusion with their attorney.  

4                 JUDGE WESLEY: So we'd have to conclude 

5 an abuse of discretion and to some degree the 

6 facts of this case line up with at least one of 

7 the Supreme Court's decisions with regard to the 

8 appropriateness of a jurisdictional sanction such 

9 as Rule 37 sanction. 

10                 MR. OLSON: Yes and I may not have heard 

11 the full import of your question, but as I read 

12 the -- 

13                 JUDGE WESLEY: Well, so there are two 

14 difficulties for the LPDs. One is that the 

15 primary difficulty is that Judge Kaplan took the 

16 personal jurisdiction defense away from them. 

17                 MR. OLSON: Yes and correctly. 

18                 JUDGE WESLEY: And the second one would 

19 be even if we found -- we then have to -- we 

20 would then have to make some kind of finding of 

21 an abuse of discretion or that there was no -- 

22 that the law -- that Rule 37 sanction couldn't 

23 reach the striking of a personal jurisdiction 

24 defense and that bridge has been crossed by the 

25 Supreme Court already. 
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1                 MR. OLSON: Yes. I agree with that. So 

2 there are multiple reasons, including the 

3 involvement of the individuals over a long period 

4 of time, their knowing awareness of what was 

5 going on, their participation in this activity 

6 seems to make, plus the Rule 37 ruling which is 

7 amply justified. It's again a situation where 

8 Judge Kaplan went through every little part of 

9 the defense. He had a lot of patience and again 

10 as you read the record you could see that they 

11 were instructing their lawyers in Ecuador to get 

12 a ruling from the Ecuadorian court that they 

13 couldn't produce these documents and they later 

14 subsequently under the circumstance revealed that 

15 they certainly could. So there is ample 

16 jurisdiction with respect to those individuals. 

17                 JUDGE WESLEY: Let me take you to 

18 another question. Certainly my colleagues can 

19 question any other if they're interested. But 

20 I've tried to narrow my focus a little bit here 

21 because the breadth of this thing can be 

22 unmanageable at times.  

23                 Why is it -- there is a specific 

24 provision for relief from collusion, the 

25 Collusion Protection Act in Ecuador, why is it 
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1 that Chevron who, for sake of our arguments right 

2 now, is bound by Texaco's prior formed on 

3 convenience promise -- we'll argue about that in 

4 a minute, but you have to accept that premise for 

5 now. Texaco comes into the Southern District and 

6 says we'll litigate in Ecuador. We'll follow 

7 Ecuadorian procedures. How is it that Chevron can 

8 come back to the Southern District before it 

9 employs one legal proceeding that it could employ 

10 to legitimately challenge the judgment in Ecuador 

11 through the Collusion Protection Act after 

12 Chevron had won three other cases in the 

13 Ecuadorian courts, both from a criminal 

14 standpoint, it had a judgment that it had vacated 

15 in the Ecuadorian courts. Why is it that Chevron 

16 shouldn't be held to that promise to follow the 

17 Collusion Protection Act? 

18                 MR. OLSON: Judge Kaplan looked at that 

19 as well. Number one, as I think you pointed out, 

20 it was waived. It wasn't really raised in the 

21 District Court. There is no citation pursuant to 

22 Rule 44.1. 

23                 JUDGE WESLEY: That's a jurisprudential 

24 thing isn't it? 

25                 MR. OLSON: Well, I think -- 
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1                 JUDGE WESLEY: We could overlook it and 

2 ask you to brief it couldn't we? 

3                 MR. OLSON: Well you could, however I 

4 will also go on to say that it is not a remedy at 

5 all because the specific findings by Judge Kaplan 

6 with respect to the judicial process with respect 

7 to this kind of a case is shot through with 

8 fraud, that it's impossible to get an impartial 

9 adjudication, that the president of the 

10 government of Ecuador has laid his hand on this 

11 case, he's replaced judges, he's replaced members 

12 of the judiciary and he specifically has come out 

13 and declared his position with respect to this 

14 and, Your Honor, it wouldn't help Chevron at all.  

15                 The judgment that we're talking about 

16 for the $8-$9 billion is enforceable in Ecuador 

17 even though the BIT tribunal has ordered Ecuador 

18 to suspend the enforcement, Ecuador has ignored 

19 those laws so that keeps going and it isn't 

20 stayed during the proceedings for the so-called 

21 collusion. 

22                 JUDGE WESLEY: Let me ask you this. Did 

23 either Donziger or the indigenous people, the 

24 indigenous plaintiffs in the Ecuadorian 

25 proceeding, ask the District Court to suspend its 
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1 proceedings with regard to the determination of 

2 fairness of the Ecuadorian judicial system itself 

3 until the completion of the BIT arbitration? 

4                 MR. OLSON: I can't recall what I read 

5 with respect to that, Your Honor. I do know that 

6 the BIT proceeding, by the way, is not against 

7 Donziger. 

8                 JUDGE WESLEY: I know who it's against. 

9                 MR. OLSON: Pardon me. 

10                 JUDGE WESLEY: It's Ecuador, but 

11 curiously the nature of the relief that's sought 

12 is a declaration that the Ecuadorian courts are 

13 unfair and it presents a curious result to me in 

14 a proceeding that your client commences, gets a 

15 result from an arbitration panel that you've 

16 invoked which Donziger rails against as private. 

17 The irony here is quite overwhelming. And 

18 suddenly what happens if the panel says it was a 

19 fair proceeding? What then? 

20                 MR. OLSON: Well, my answer to the -- 

21 I'm informed by my colleagues the answer to your 

22 previous question was no. I was not sure and I 

23 wanted to make -- have that verification. The 

24 fact is -- 

25                 JUDGE WESLEY: I agree with that. 
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1                 MR. OLSON: Okay.  

2                 JUDGE WESLEY: I know -- 

3                 MR. OLSON: I'm gratified to hear that. 

4                 JUDGE PARKER: Let me ask you something 

5 on a slightly -- 

6                 JUDGE WESLEY: Can we have an answer to 

7 that first? 

8                 MR. OLSON: I think that it is no relief 

9 at all. It's in a system that's been corrupted 

10 right from the beginning. 

11                 JUDGE WESLEY: Then why did you go 

12 there? 

13                 MR. OLSON: Well, that gives the opp -- 

14                 JUDGE WESLEY: That's what -- I want to 

15 know why you went there. 

16                 MR. OLSON: Well that was a different 

17 company. There are findings of fact with respect 

18 to that. Texaco was a different company. The 

19 judge -- 

20                 JUDGE WESLEY: We have said -- we have 

21 said that you're bound by Texaco's [UNINTEL]. 

22                 MR. OLSON: Actually -- 

23                 JUDGE WESLEY: Judge Lynch was quite 

24 clear. 

25                 MR. OLSON: I think -- 
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1                 JUDGE WESLEY: And let me say this to 

2 you, successor in interest for tort liability is 

3 a different matter than a binding matter with 

4 regard to representation in federal court of a 

5 successor corporation with regard to seeking 

6 judicial approval to take yourself into another 

7 forum. So I'm not terribly interested in your 

8 legalistic argument about successors in interest 

9 with regard to tort liability at all. 

10                 I'm thinking in terms of 

11 representations in front of a federal court with 

12 regard to how you were going to conduct yourself 

13 in another forum. 

14                 MR. OLSON: I won't address further the 

15 corporate structure -- 

16                 JUDGE WESLEY: Thank you. 

17                 MR. OLSON: -- or that issue. What I 

18 will say is that there was no representation at 

19 any time to accept a fraudulent judgment from a 

20 fraudulent proceeding. In fact, the reference at 

21 that -- 

22                 JUDGE WESLEY: I agree with that. I 

23 don't disagree with that on that. My question to 

24 you is why did you go do this? 

25                 MR. OLSON: Well -- 
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1                 JUDGE WESLEY: You did it and you 

2 defended against that decision back and caused 

3 another opinion to be written. 

4                 MR. OLSON: This was with respect to the 

5 circumstances at the time with respect to the 

6 issue of foreign non-convenience. 

7                 JUDGE WESLEY: Did it occur to you or 

8 your associates that they might get an 

9 inconsistent result? 

10                 MR. OLSON: It certainly could not have 

11 occurred to them that what was going to happen -- 

12                 JUDGE WESLEY: What will a federal court 

13 do -- what will a federal court do when someone 

14 from Ecuador who was the beneficiary of this 

15 judgment who did not appear in this proceeding 

16 gets -- there's an arbitration decision and 

17 someone not -- they're not a part of the 

18 arbitration decision, I understand, but comes 

19 into this Court and makes an argument or comes 

20 into federal court and sues Chevron for 

21 environmental degradation and says Chevron is 

22 estopped from claiming that the Ecuadorian courts 

23 were unfair and I'm entitled to some of the 

24 benefits in that Ecuadorian judgment? 

25                 MR. OLSON: Judge Kaplan found there was 
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1 no judicial estoppel. That we submit and we 

2 briefed this. 

3                 JUDGE WESLEY: I'm talking about the 

4 arbitration. 

5                 MR. OLSON: Yes. Well, I'm speaking of 

6 the fact that at the time of the transfer with 

7 respect to the foreign non-convenience proceeding 

8 what was proposed was never accepted by our 

9 opponents, it never became a part of a court 

10 order and what was actually proposed was 

11 submission -- 

12                 JUDGE WESLEY: I'm okay with all of 

13 that, but you've started an arbitration and I'm 

14 trying to understand what happens when there's a 

15 different result. When you start two lawsuits it 

16 seems very curious to me. You start one lawsuit 

17 against a group of individuals and you litigate 

18 the legitimacy of the Ecuadorian judicial system. 

19 You start an arbitration in front of your 

20 national arbitration panel. You start it. You 

21 start it. And one of the major issues is the 

22 fairness of the Ecuadorian judicial system. You 

23 opened the door to the inconsistent results. Why 

24 should we be a part? 

25                 MR. OLSON: This is an entire -- I 
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1 submit to Your Honor respectfully that that's an 

2 entirely different proceeding. 

3                 JUDGE WESLEY: Because one common 

4 entity, you -- 

5                 MR. OLSON: Yes, Your Honor. But it has 

6 to do with the government of Ecuador and there's 

7 already been findings by that proceeding ordering 

8 Ecuador to respond to the orders of that court 

9 which Ecuador has consistently ignored. That's 

10 not a matter of dispute. This is -- 

11                 JUDGE WESLEY: So, it may well be that 

12 the arbitration will go down in flames because 

13 Ecuador won't cooperate. That might very well be 

14 true. I'm just asking you to answer for me what 

15 happens if there are inconsistent results. What 

16 happens? 

17                 MR. OLSON: Well, what -- first of all I 

18 think that this case, what happens in this case 

19 is that people have perpetrated a fraud on the 

20 courts of the United States, on the courts of 

21 Ecuador and perjured witnesses, bribing of 

22 judges. All we're asking for here is an order, 

23 which is well within the powers of the Court 

24 under RICO and under the common law powers of 

25 equity, is to enjoin the profiting from the 
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1 wrongdoing. So that's what happens here. 

2                 With respect to what happens in that 

3 other proceeding, Your Honor, that's still 

4 ongoing. We have yet to find out what's happening 

5 here. The tribunal is working on those various 

6 issues. In fact, it's starting up just in a day 

7 or two. 

8                 JUDGE WESLEY: Do you have a -- 

9                 JUDGE PARKER: Let me ask you this. 

10                 JUDGE WESLEY: Go ahead. I'm sorry. 

11                 JUDGE PARKER: Why do you think you're 

12 entitled to equitable relief under RICO? 

13                 MR. OLSON: We do, Your Honor, because 

14 Section 1964(a) describes the powers of a 

15 District Court when RICO has been established and 

16 I know what the dispute is all about. Section 

17 1964(b) gives powers for an intermediate 

18 injunctive relief to the attorney general, but 

19 the attorney general, it's quite clear, also has 

20 the powers given to proceed under Section 

21 1964(a). So 1964(b) gives the attorney general 

22 additional powers that he might not have 

23 otherwise had but for that provision. Section C 

24 gives private litigants powers in addition to 

25 what's set out in 1964(a). 
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1                 The Congress of the United States in a 

2 preamble has said specifically that RICO is to be 

3 liberally construed. The courts that have 

4 construed RICO have said RICO is not intended or 

5 was not intended and did not reduce the power, 

6 equitable powers of the federal court's standing 

7 before the existence of RICO. RICO -- for the 

8 purpose of RICO is intended to provide private 

9 citizens with a way of achieving, a private 

10 attorney general so to speak, of achieving the 

11 goals of RICO, deterring RICO and providing for 

12 rulings that will prevent and restrain the 

13 conduct that’s taking place. 

14                 So all of the language of the statute 

15 gives the right of equitable relief to private 

16 parties because it creates a cause of action and 

17 once you have a cause of action you have the 

18 powers given by that statute. So it's the 

19 language of the statute. It's the structure of 

20 the statue. If you look at all three of the 

21 pieces of RICO put together it makes no sense 

22 otherwise because you'd be writing Section 

23 subpart (a) out. 

24                 JUDGE PARKER: In that situation where 

25 you could -- a private citizen pursuing a RICO 
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1 claim could prove up all the predicate acts, 

2 prove the RICO violation and at the end of the 

3 day have no remedy but treble damages and fees, 

4 which would make no sense, you had a business 

5 that was infiltrated by say organized crime you'd 

6 have to have remedies to get the wrongdoers out 

7 of your business which is not a -- 

8                 MR. OLSON: Exactly. And the courts have 

9 recognized that and Judge Kaplan also focused on 

10 the fact that remedies and damages would not be 

11 an adequate remedy. 

12                 JUDGE PARKER:  In lots of RICO cases.  

13                 MR. OLSON: Yeah, but also in this case. 

14 So, RICO is intended -- so it's the language on 

15 its face, it's the structure of RICO, it is the 

16 purpose of RICO and it's the placement of RICO in 

17 the laws as they existed prior to RICO as not 

18 intending to inhibit or restrict the powers of 

19 the federal court. 

20                 Now we also, I want to emphasize one 

21 more time the sequence of the cases with respect 

22 to the power of the Court outside of RICO. We're 

23 firmly convinced, as you can see from what I've 

24 just said and from our briefs, that RICO provides 

25 all the authority that's necessary here for the 
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1 judge to take away the profits from the 

2 wrongdoer. But the combination, irrespective of 

3 RICO, of the Marshall v. Holmes case in 1891, the 

4 Hazel-Atlas case, which is very much like this 

5 case. It's a lawyer on the other side of the case 

6 ghost wrote a legal article which was provided 

7 the predicate for the patent and it wasn't found 

8 out until after the earlier proceedings were 

9 over.  

10                 So what the Supreme Court does in the 

11 Hazel-Atlas case it specifically said courts in 

12 equity have the power to restrain the 

13 beneficiaries of the judgment from taking any 

14 benefit from it. So it's federal common law under 

15 the Atlas case and then the Court of Appeals in 

16 New York in the Griffith case goes on and talks 

17 about those same remedies, the fact that they 

18 operate on the parties, the wrongdoing parties, 

19 not on the courts, so this is a power on equity 

20 case and the Griffith case I think says since 

21 before the founding of the republic. This has 

22 been the powers in equity. 

23                 What I will say here -- 

24                 JUDGE WESLEY: That raised an 

25 interesting question for me. The Marshall v. 
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1 Holmes case cites to a case in Queens bench, 

2 Abdullah v. Oppenheimer. I don't know if you had 

3 a chance to look at it. 

4                 MR. OLSON: Your clerk was ahead of me. 

5                 JUDGE WESLEY: But you know in the 

6 British courts one of the remedies is retrial. 

7 How long do you think this case will last, Mr. 

8 Olson, this case itself? It's lasted 21 years. 

9 How much longer do you think? 

10                 MR. OLSON: Well, I think if this Court 

11 can affirm Judge Kaplan's decision it strips away 

12 the incentive from the people who have been 

13 conducting corrupt acts, criminal acts for those 

14 21 years from the incentive from doing it any 

15 further. 

16                 JUDGE WESLEY: Well we've got -- they're 

17 in Canada. They'll be outside -- 

18                 MR. OLSON: They will, but if it's 

19 possible, because you -- if you can evade the 

20 jurisdiction of New York, if -- 

21                 JUDGE WESLEY: If we had the powers, as 

22 Queens bench did, we could order you to go to 

23 trial and a trial that you once resisted mightily 

24 in the Southern District and retry this case. 

25 Would you consent to retrying this case? 
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1                 MR. OLSON: I couldn't possibly do that. 

2                 JUDGE WESLEY: Why not? 

3                 MR. OLSON: Because -- well -- 

4                 JUDGE WESLEY: You were done an 

5 injustice in Ecuador. Why not -- 

6                 MR. OLSON: I believe that -- 

7                 JUDGE WESLEY: I'm going to ask the same 

8 question to the other side. 

9                 MR. OLSON: Well, I believe for the 

10 reasons that you've asked me not to talk about 

11 anymore with respect to what happened 50 years 

12 ago by -- 

13                 JUDGE WESLEY: It's beyond our power? 

14                 MR. OLSON: Pardon me? 

15                 JUDGE WESLEY: Beyond our power? 

16                 MR. OLSON: I do believe it's beyond 

17 your power in terms of -- 

18                 JUDGE WESLEY: It's a unique case, 

19 wouldn't you agree with me? 

20                 MR. OLSON: Pardon me. 

21                 JUDGE WESLEY: Isn't this a unique case? 

22 I can't find another like it. 

23                 MR. OLSON: This is a unique case, but 

24 the remedy that was fashioned by Judge Kaplan, 

25 which is not an abuse of discretion, that's the 
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1 standard with respect to the injunction that he 

2 issued is not an abuse of discretion. It's 

3 perfectly tailored. It will probably bring an end 

4 -- it won't bring an end to everything because 

5 our opponents are extraordinarily resourceful -- 

6                 JUDGE WESLEY: I know. That's why you 

7 should take a trial back in the Southern 

8 District. You end it forever. 

9                 MR. OLSON: The judge specifically found 

10 that alternative remedies were not adequate, that 

11 this was the best remedy, that this would solve 

12 the problem. This would -- and he specifically 

13 said this won't solve all your problems. It is 

14 not a perfect remedy. 

15                 JUDGE WESLEY: No, that's why I've made 

16 you an offer. 

17                 MR. OLSON: Well, I think that the offer 

18 is remotely -- 

19                 JUDGE WESLEY: Well --  

20                 MR. OLSON: -- significantly less -- 

21                 JUDGE WESLEY: You don't -- Mr. Olson, 

22 you don't have to answer. 

23                 MR. OLSON: Thank you very much.  

24                 JUDGE WESLEY: Now I got -- 

25                 JUDGE PARKER:  Let me ask -- before you 
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1 sit down let me ask you this. Judge Kaplan has 

2 some extraordinarily strong language in his 

3 opinion about Ecuador and about its legal system. 

4 Are those conclusions that you think we review de 

5 novo or deferentially? 

6                 MR. OLSON: You should review those 

7 deferentially, Your Honor, because they were 

8 based upon a complex detailed articulation of the 

9 facts that gave birth to those conclusions. 

10 However, I will say this, that the important 

11 thing to emphasize here is one of the things that 

12 Judge Kaplan said. He said particularly with 

13 politicized cases, and this is a case where the 

14 president of the republic has put his thumb or 

15 probably ham-handed fist on the scales of 

16 justice, so you do not have to go there with 

17 respect to this. 

18                 What was happening here was a fraud on 

19 the Ecuadorian courts as well as a fraud that was 

20 participated in by a judge who accepted a bribe. 

21 You do not need to go any further than that to 

22 affirm the decision below. 

23                 JUDGE WESLEY: Thank you. 

24                 MR. OLSON: Thank you.  

25                 JUDGE WESLEY: You have three.  
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1                 DEEPAK GUPTA: I will try, Your Honor. I 

2 sympathize with the panel because there is so 

3 much going on here. But that's because this is a 

4 legal proceeding that is flawed from start to 

5 finish whether you look at it in -- 

6                 JUDGE PARKER: We’re up to this, you'll 

7 see. 

8                 DEEPAK GUPTA: Right. I'm sure the panel 

9 is. You know, but the problem is that it's flawed 

10 whether you look at it in terms of jurisdiction, 

11 is there Article III standing here? Is there an 

12 injury that's redressable? I didn't hear anything 

13 from Mr. Olson about that. They've ducked it in 

14 the briefing. We've spent a lot of care looking 

15 at that issue and there is no cognizable injury 

16 that's redressed by this proceeding, whether you 

17 look at it under Article III or whether you look 

18 at it under RICO's more rigorous requirements 

19 which require clear and definite injury, out of 

20 pocket financial loss, not intangible harm in the 

21 future. They have simply not addressed that. 

22                 We raised that in the District Court. 

23 The District Court's decision you will look in 

24 vain to find some mention of that elemental 

25 requirement. If you want a black letter law way 
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1 of reversing this proceeding under circuit 

2 precedent I think you can do it. I'd recommend 

3 you look at page 77 through 78 of Chevron's 

4 brief.  

5                 JUDGE WESLEY: It was a bit of a 

6 question without basis, but to some degree there 

7 is a case, and this is a unique case. Why not 

8 order a retrial? Why not cleanse the matter of 

9 fraud? What's the legal impediment? 

10                 DEEPAK GUPTA: We would have no 

11 objection to that. The residents -- 

12                 JUDGE WESLEY: So you've tried to bring 

13 this proceeding 1990 -- 

14                 DEEPAK GUPTA: We did. The residents of 

15 the Lago Agrio region have been waiting two 

16 decades for their environment, for their land and 

17 water to be cleaned up. 

18                 JUDGE WESLEY: You could settle this 

19 case outside the door right now with a 

20 stipulation -- 

21                 DEEPAK GUPTA: And we tried -- 

22                 JUDGE WESLEY: -- and retrial.  

23                 DEEPAK GUPTA: We tried to introduce the 

24 environmental evidence in the District Court and 

25 the District Court would not let us. Chevron -- 
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1                 JUDGE WESLEY: That's -- 

2                 JUDGE PARKER: But why would you want a 

3 new trial? You had one before Judge Kaplan and it 

4 didn't turn out well. 

5                 DEEPAK GUPTA: No, that's not the point. 

6 I mean, that trial excluded all of the 

7 environmental evidence and, you know -- 

8                 JUDGE WESLEY: No causation evidence. 

9                 DEEPAK GUPTA: Exactly, exactly and so 

10 the -- that's one of the many ways in which the 

11 proceeding is flawed. Judge Wesley, I want to 

12 address your question about the alternate 

13 remedies because I think it's important. We 

14 mentioned this at page 92 of our opening brief 

15 that a tailor made remedy exists in the forum, 

16 the Collusion Prosecution Act, and we brought 

17 this to the attention of the District Court. We 

18 gave the District Court the filings from the 

19 international arbitration tribunal, which Ecuador 

20 has raised this point. We also have pointed out 

21 that the international arbitration tribunal 

22 provides an adequate remedy. And finally this 

23 Court in Naranjo said that the defenses in the 

24 enforcement proceeding provide a far better 

25 remedy.  
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1                 So why are we here? What is to be 

2 gained by a proceeding like this where a United 

3 States District Court injects the courts of the 

4 United States into these foreign proceedings and 

5 you see what happens. Inevitably it ends up with 

6 questions about the systemic adequacy of the 

7 foreign forum, asking questions of Ecuadorian 

8 law, second guessing the nation's Supreme Court 

9 on questions of its own appellate procedure. The 

10 list is endless of the problems with this kind of 

11 proceeding and so that is why you have so many 

12 legal issues in these briefs because -- 

13                 JUDGE PARKER:  It is though that in the 

14 abstract your position is a solid one and we get 

15 that. We understand it, but what happened here 

16 that I think distinguishes this case from a good 

17 deal of -- a number of other cases where comity 

18 and so forth is being urged, is that we want 

19 detailed findings that for whatever reason you 

20 choose not to take on which is, you know, 

21 individual A bribed this judge, individual B 

22 wrote a decision for this judge. This is kind of 

23 evidence, you know, you don't really see very 

24 often. 

25                 DEEPAK GUPTA: Let me hit that -- 
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1                 JUDGE PARKER:  And it's compelling when 

2 you wind it up and on top of that you don't take 

3 it on at all. 

4                 DEEPAK GUPTA: Well let me hit that head 

5 on. I mean, if you look at pages 52 through 61 of 

6 our opening brief, the reason why we spend more 

7 of our opening brief on the facts rather than the 

8 law is because we want you to be aware that there 

9 are two stories here and if you look at the 

10 filings in the BIT proceedings, the international 

11 arbitration proceeding, the Republic of Ecuador, 

12 which has more resources than us, has already 

13 uncovered forensic evidence that shows that these 

14 allegations should be greeted with some scrutiny 

15 by this Court because -- 

16                 JUDGE WESLEY: We have a dispute as to 

17 whether we can consider that or not. 

18                 DEEPAK GUPTA: I understand that. But 

19 these allegations, the most serious allegations, 

20 the charges of bribery and ghost writing, they 

21 rest on the purchased testimony of a single man 

22 who admits -- 

23                 JUDGE WESLEY: [UNINTEL PHRASE]. 

24                 DEEPAK GUPTA: Okay. I just want to 

25 point that out because there's been so much 
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1 discussion there's an assumption that that's 

2 going on. But I think the point is why inject the 

3 courts of the United States into this kind of 

4 thing if you don't have to because they are going 

5 to be able to make all the same points on a now 

6 more developed factual record in the BIT 

7 proceeding, in Canada and if they have faith in 

8 their facts, if they are correct that no court 

9 with respect for the rule of law will enforce 

10 this judgment then they shouldn't need this 

11 proceeding. They shouldn't be so desperate to 

12 cling onto these factual findings. 

13                 What they want is an amicus brief 

14 that's going to be considered by courts around 

15 the country. But what you have to be concerned 

16 about is that if you open the door to this kind 

17 of proceeding, whether through the thermonuclear 

18 device of RICO or whether through some new common 

19 law claim, there is no limit. There is no 

20 limiting principle that you've heard from the 

21 other side. You will be faced with this stuff all 

22 the time. Thank you. 

23                 JUDGE WESLEY: Mr. Neuborne.  

24                 BURT NEUBORNE: Thank you, Your Honor. 

25 If this is a unique case then my small slice of 
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1 it is a unique piece of the unique case because 

2 my small slice of this case is whether an 

3 equitable cause of action should be enforced 

4 against clients who themselves are not guilty of 

5 any personal wrongdoing. As the Court has 

6 recognized, to the extent that there's any 

7 liability at all, it's liability based upon 

8 failure to have adequately supervised their 

9 lawyers, but not because they affirmatively 

10 engaged in any of the activities that Judge 

11 Parker alluded to. 

12                 JUDGE WESLEY: Your career has been 

13 spent looking at the Constitution and 

14 understanding the federal courts. Does this Court 

15 in this unique case have the authority to order a 

16 new trial in light of the fact that this is so 

17 unique it draws us into a dispute about the 

18 appellate structure of the Ecuadorian courts, is 

19 premised upon extensive fraud and findings of 

20 fraud in the Ecuadorian matter and also faced 

21 with the fact that you clients originally chose 

22 this jurisdiction as the jurisdiction forum? Do 

23 we have the authority to do that? 

24                 BURT NEUBORNE: I've also spent my 

25 career -- 
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1                 JUDGE WESLEY: I know of no cases that's 

2 ever allow -- 

3                 BURT NEUBORNE: I've also spent my 

4 career giving opinions on things that I didn't 

5 know much about, but the answer is I think --  

6                 JUDGE WESLEY: [UNINTEL]. 

7                 BURT NEUBORNE: The answer is absolutely 

8 yes. I must say it occurred to me, I -- 

9                 JUDGE WESLEY: Would your clients agree 

10 to it? 

11                 BURT NEUBORNE: Well, I don't -- I 

12 haven't spoken with them. My clients -- 

13                 JUDGE WESLEY: Would you recommend it? 

14                 BURT NEUBORNE: Yes. Indeed when I first 

15 was asked to -- 

16                 JUDGE WESLEY: The clients who defaulted 

17 and didn't appear in Court? 

18                 BURT NEUBORNE: Yes. When I was first 

19 asked to become involved in this case, to take a 

20 pro bono appeal on behalf of the indigenous 

21 peoples, my initial reaction was, you know, the 

22 fault here lies in part in the 2003 judgment 

23 sending the case back to Ecuador and we're 

24 getting essentially what we bargained for. It 

25 seemed to me that there was an obligation on the 
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1 part of the United States judiciary to at least 

2 provide a minimal forum if the other forum 

3 disintegrated and we should have known it was 

4 going to disintegrate, that at least we should 

5 allow the indigenous peoples a fair chance to sue 

6 Chevron here and to win.  

7                 Now, that seemed to me, I must say, 

8 you're in the wrong place. You should be an 

9 academe because that is an idea that would occur 

10 -- that's a very original idea. 

11                 JUDGE WESLEY: Once in a while -- 

12                 BURT NEUBORNE: It's an original idea 

13 and I didn't think it was appropriate for me to 

14 raise it. But I do think that it is equitably the 

15 best answer. If I can have just a few seconds on 

16 the law on this and that is first, why would you 

17 want to circumvent what is essentially a policy 

18 judgment that the New York Legislature made when 

19 it codified the Recognition Act not to provide 

20 widespread ability for preemptive strikes?  

21                 Preemptive strikes, now you can call 

22 this an in personum action, but it is a de facto 

23 attack on the judgment and the moment you do that 

24 you have four things that will come up in every 

25 case. There will be a comity problem because 
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1 you're going to be sitting thinking about foreign 

2 countries. There's a terrible federalism problem 

3 here because Judge Kaplan correctly said you know 

4 where this case should be enforced? This case 

5 should be enforced in California and Delaware. 

6 Delaware where Chevron is incorporated, 

7 California where they have their headquarters. 

8 That’s where the enforcement proceeding should 

9 be. That's what we're enjoined. That's what two 

10 completely innocent people are now enjoined from 

11 even considering the commencement of an 

12 enforcement action in those two -- one of those 

13 two places where Chevron will have a complete 

14 opportunity, not only to put in its defense, but 

15 to supplement its absolute failure to attach the 

16 Sucumbios judgment. So thank you very much. 

17                 JUDGE WESLEY: Thank you very much. It's 

18 well argued, very well argued and well briefed. 

19 You'll hear from us in due course. That completes 

20 the work of the Court. We stand adjourned.  

21   

22   

23   

24   

25   
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1 Gotham Transcription states that the preceding 

2 transcript was created by one of its employees 

3 using standard electronic transcription equipment 

4 and is a true and accurate record of the audio on 

5 the provided media to the best of that employee's 

6 ability.  The media from which we worked was 

7 provided to us. We can make no statement as to 

8 its authenticity. 
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