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INTRODUCTION 

 This case is about a rogue New York attorney, Steven Donziger,1 who masterminded and 

executed an unlawful scheme out of New York to exploit Plaintiffs’ legal rights by falsely 

purporting to represent them, all the while secretly wresting ownership and control of Plaintiffs’ 

claims and interests in a multi-billion dollar judgment rendered in Ecuador, and ceding that 

ownership and control to his cohort, Defendant Frente de Defensa de la Amazonia a/k/a Amazon 

Defense Front (“ADF”).  This same scheme also has given rise to a federal racketeering and 

fraud case brought by Chevron Corp. (“Chevron”) against these same defendants in the Southern 

District of New York (“SDNY”).  The U.S. District Court in that case (Chevron v. Donziger, 

Case No. 11-CV-0691 (S.D.N.Y) (“SDNY Action”)) has made extensive findings of fact and law 

that are directly relevant to this motion and to Plaintiffs’ claims. 

Those findings, and additional evidence that has come to light in the SDNY Action, 

clearly show that Donziger, as ADF’s co-conspirator, directed this scheme from his home base in 

New York; that Donziger and ADF have procured tens of millions of dollars in funding from 

investors in New York under terms that have dissipated Plaintiffs’ claims for the injuries they 

suffered from oil extraction activities in their lands; and that Defendants have used those funds to 

enrich themselves and try to cover up and defend their wrongdoing. Plaintiffs are members of the 

Huaorani People, an Indigenous people and minority group in the Amazon region in Ecuador.  

They assert claims against the Defendants under New York law for a declaratory judgment, 

breach of fiduciary duty/constructive trust, unjust enrichment, and an accounting. 

The Donziger Defendants’ Motion to Dismiss on ground of forum non conveniens in 

favor of litigation in Ecuador rests on a deceptive rendition of the “facts” that omits key findings 

against them by the SDNY regarding their misconduct in connection with the litigation in 

Ecuador—the very place where they shamelessly ask this Court to send this case.  In addition, 

Defendants’ Motion conflates two entirely separate lawsuits:  the case brought to adjudicate the 

                                                 
1  Donziger and his law firms, The Law Offices of Steven R. Donziger and Donziger & Associates, PLLC will be 
referred to collectively as the “Donziger Defendants” or “Defendants”. 
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environmental harms in Ecuador by Chevron, which has already been litigated in Ecuador, to 

which neither Donziger nor ADF was a party, and this one.  Here, Plaintiffs’ claims are based on 

misconduct by Donziger and his co-conspirators that was directed from, and substantially 

occurred in, New York. (Chevron is not even a party here).  

The SDNY findings2 make it clear that the conduct giving rise to Plaintiffs’ claims in this 

case was directed by Donziger from his home base in New York; that Ecuador’s courts cannot 

provide an alternative forum; and that Defendants are trying to mislead this Court and engage in 

bad faith forum shopping based on the belief that they can manipulate the judicial system in 

Ecuador, which Donziger himself has described (in more candid circumstances) as “utterly 

weak” and “corrupt.”  See App. at 4 (Dkt. 843 at 17-18).     

Nor does New York’s Civil Practice Law and Rules (“CPLR”) require dismissal on the 

basis of failure to join a necessary and indispensable party (ADF).  ADF is a Defendant in this 

action, as well as in the Chevron Action, and SDNY has found sufficient jurisdictional facts 

connecting Donziger’s Ecuadorian cohorts—including ADF—to New York.  Those (and other) 

facts also support jurisdiction in this case.  Moreover, ADF is not a “necessary” or 

“indispensable” party because ADF’s participation is not needed in order to afford Plaintiffs the 

relief they seek.  Indeed, ADF has defaulted in the SDNY Action, but the federal court is 

nonetheless proceeding in ADF’s absence, as may this Court.   

Finally, because Plaintiffs plead sufficient facts (many of them already found by the 

SDNY) in support of each element of each claim, Defendants’ Motion to Dismiss for failure to 

state a claim must be denied.  Accordingly, the Motion to Dismiss must be denied in its entirety. 

BACKGROUND FACTS 

The complete background facts are set forth in the Complaint.  In addition, the U.S. 

District Court in the SDNY Action has made many detailed findings relevant to this Motion, as 

set forth in the Appendix filed concurrently herewith pursuant to New York County Supreme 

                                                 
2  See Appendix of Findings of Fact,  and Rulings of Law by the Court in the SDNY Action (“App.”) filed 
concurrently herewith. 
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Court Local Rule 14(a).  Therefore, this section summarizes particularly pertinent events and 

terms, since Defendants fail to disclose findings by the SDNY regarding their fraudulent and 

corrupt scheme to exploit the injuries of people in Ecuador who were harmed by Texaco’s 

operations, in an effort to hide their true motives for this motion:  bad faith forum shopping to 

return to the scene of their own corruption.  Defendants also attempt to muddle history by 

contending, falsely, that Plaintiffs have made four “attempts” to bring these same claims, and 

intimating that those attempts have “failed.”  Contrary to Defendants’ re-write of history, 

Plaintiffs have neither attempted nor failed to prosecute their claims arising directly from 

Donziger’s misconduct, as recently revealed and well-documented by the SDNY.  

The Aguinda Litigation: Aguinda v. Texaco was a putative class action lawsuit filed in 

the SDNY in 1993.  It asserted claims against Texaco (Chevron’s predecessor in interest) on 

behalf of Indigenous and colonist (settler) residents who were harmed by massive pollution from 

Texaco’s oil extraction operations in the Amazon Rainforest in Ecuador.  It was dismissed in 

2002 on the ground of forum non conveniens, in favor of litigation in Ecuador.  See Aguinda v. 

Texaco, Inc., 303 F.3d 470 (2d Cir. 2002).  The parties and claims in this case are different.  In 

(Chevron’s) SDNY Action, which arises out of the same scheme by Donziger as this case, Judge 

Lewis A. Kaplan has held that the Aguinda lawsuit is not a “related” case.  See App. at 2 (Dkt. 

182 at 6).  None of the parties in this action—or any member of the Huaorani people—was a 

party in Aguinda (although the Huaorani were apparently part of the putative class).   

The Lago Agrio Litigation (also known as “the Ecuador Litigation”) and Lago 

Agrio Judgment: In 2002, the Aguinda v. Texaco plaintiffs’ lawyers filed a new lawsuit against 

ChevronTexaco (now Chevron) in Lago Agrio, Ecuador.  The plaintiffs in that action (the “Lago 

Agrio Plaintiffs” or “LAPs”) are forty eight individuals from only four communities, but they 

asserted claims on behalf of all Indigenous and colonist (settler) communities and community 

members who have been harmed by Chevron’s activities in Ecuador, including Plaintiffs and 

their communities and family groups, other Huaorani, and the Huaorani people.  However, none 

of the LAPs are Huaorani, and there are no legal procedures in Ecuador to allow the Huaorani (or 
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anyone else who is purportedly represented by the LAPs’ lawyers in the Ecuador Litigation) to 

intervene in that case.  See Ex. 1 to Affirmation of Kathryn Lee Crawford (“Crawford Aff.”) 

(Kimerling Decl. at ¶¶ 25-26).  In February 2011, the Lago Agrio court rendered judgment 

against Chevron, and awarded more than $19 billion in compensatory and punitive damages (the 

“Lago Agrio Judgment” or “Ecuador Judgment”).  See Compl. ¶¶ 19-26.  The judgment is based 

in significant part on injuries suffered by Plaintiffs.  It also directs the LAPs to establish a pair of 

trust funds to administer the judgment monies (the “Trust”), with ADF or the person or persons it 

designates as the beneficiary of the Trust, and with ADF or the person(s) it designates as the 

director(s) of the trust.3 

Republic of Ecuador v. Chevron – The SDNY Action by Ecuador to Stay 

Arbitration: To support their distorted narrative, Defendants refer to a motion to intervene by a 

group of Indigenous Kichwa and Huaorani (which included six of the Plaintiffs in this action) in 

Republic of Ecuador v. ChevronTexaco Corp., 499 F. Supp. 2d 452 (S.D.N.Y.  2007), aff’d 296, 

F. App’x 124 (2d Cir. 2008), cert. denied 557 U.S. 936 (2009).  That action—which included 

none of the defendants in this action, and involved entirely separate claims—was brought by the 

Republic of Ecuador to stay an (American Arbitration Association) arbitration proceeding 

initiated by Chevron against Ecuador’s state-owned oil company) related to the Lago Agrio 

Litigation. See Compl. ¶¶ 69-73.  The motion was denied as untimely.  There was no decision (or 

litigation) on the merits, and soon thereafter, the federal court stayed the arbitration.  See Ex. – to 

Crawford Aff. (Kimerling Decl., ¶ 26).  

The Chevron SDNY Action (the “SDNY Action”): Chevron is suing these same 

Defendants (and the LAPs) in SDNY for claims arising from the same scheme and pattern of 

misconduct as Plaintiffs’ claims in the instant case. It includes claims based on federal law 

(racketeering) and New York State law (fraud and violation of New York Judiciary Law).  It 
                                                 
3  Plaintiffs further allege that as part of their scheme, Defendants have developed an “Invictus” enforcement plan to 
seek enforcement of the judgment around the world, which plan includes, inter alia, the establishment of a trust 
outside of Ecuador for the purpose of distributing proceeds from the judgment to lawyers and investors before 
passing on the remaining monies to the ADF-controlled trusts in Ecuador.  See Compl., ¶ 68; see also Ex. 15 to 
Crawford Aff. 
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followed extensive discovery in the United States in multiple jurisdictions, which gained force 

after the release of a film about the Ecuador Litigation (“Crude”). An early version of the film 

showed evidence of improper conduct in the Ecuador case, which was used by Chevron to get a 

discovery order (in SDNY, pursuant to Section 1782 of the U.S. Judicial Code) compelling the 

filmmaker to produce the raw footage (the “Outtakes”).  Chevron Corp. v. Berlinger, 629 F.3d 

297 (2d Cir. 2011). Chevron also subpoenaed other witnesses in the United States, and thus 

gained access to an extraordinary amount of evidence, including Donziger’s litigation files and 

hard drive4—much of which is directly related to Plaintiffs’ claims in this case, and is coming to 

light in the SDNY Action.5 

SDNY Findings Regarding Defendants’ Abuse of Ecuador’s Courts:  Well-

documented evidence has emerged in the SDNY Action which sheds light on Defendants’ 

motives for requesting a change of venue to Ecuador.  Among other things, the federal court has 

found that Defendants worked together for years in a scheme to manipulate and corrupt the 

judicial process in Ecuador, and improperly collude with public officials there to influence legal 

processes, including “probable cause . . . and often stronger evidence” that they threatened, 

intimidated, and bribed Ecuadorian judges; fabricated (largely in the United States) evidence 

submitted in the Ecuador Litigation; and “obstructed justice and committed fraud in at least one 

Section 1782 proceeding in the United States” in an effort to cover up their misdeeds in 

connection with the Ecuador litigation.  See App. at 3-6.  Moreover, Donziger has admitted that 

he engages in “dirty” tactics in Ecuador that he could not get away with in U.S. courts.  Id. at 4 

                                                 
4  See In re Chevron Corp., 749 F. Supp. 141 (S.D.N.Y. 2010), adhered to on reconsideration, 749 F. Supp. 2d 170 
(S.D.N.Y. 2010), aff’d sub nom. Lago Agrio Plaintiffs v. Chevron, 409 F. App’x 393 (2010). 
5  What is not relevant to this Motion is the fact that Plaintiffs first filed their claims against Defendants in the 
SDNY alleging diversity jurisdiction. Focusing on the primary New York party and “field general” in the unlawful 
scheme, Steven Donziger, that complaint was deemed a “related case” to the SDNY Action by Judge Kaplan.  
Plaintiffs did not dismiss Defendant ADF, and moved to intervene as federal supplemental jurisdiction was available 
as an intervener.  See Ex. 10 to RJN (Dkt. 724).  In denying intervention, Judge Kaplan acknowledged Plaintiffs’ 
valid claims, but denied their intervention given the protracted nature of the claims brought by Chevron and the fact 
that discovery was already well underway.  Id.  Indeed, a key consideration of his decision was the fact that a state 
court forum exists.  Id. at 8. (“They are free to pursue those claims in independent actions in the New York State and 
doubtless other courts.”). 
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(Dkt. 843 at 17).    

SDNY Findings Regarding Defendants’ Co-Conspirator Connections and Contacts 

with New York:  Defendants fail to point out ample facts connecting not only Donziger (a New 

York lawyer) but also his co-conspirator, ADF, to New York, through Donziger’s acts as well as 

independently.  Among other things, in the SDNY Action, evidence has been found that 

Donziger and his cohorts have engaged in extensive activities in New York including but not 

limited to (1) ADF and Donziger entering into retainer agreements with New York choice of law 

and venue provisions; and (2) ADF and Donziger’s soliciting and procuring tens of millions of 

dollars of litigation funding from investors in New York, also with New York choice of law 

provisions. See Exs. 3-14 to Crawford Aff.; see also, infra, Section I.C.  Further, Defendants fail 

to admit that in the SDNY Action, the Court has found specifically that Donziger and the ADF 

worked closely together at all relevant times during the unlawful scheme giving rise to this case, 

and held that personal jurisdiction over ADF would likely lie in New York and therefore held it 

would be subject to a preliminary injunction.  See App. at 7-8.  

SDNY Findings Related to Systemic Failures in Ecuador’s Court:  The SDNY court 

has made several findings regarding corruption and political influence in Ecuador’s judicial 

system, the highly politicized nature of the Plaintiffs’ claims in Ecuador, and the fact that 

Ecuador’s President has openly sided with Defendants.  SDNY has even issued a protective 

order to prevent the disclosure of the names of certain witnesses in Ecuador, due to likely 

reprisals and efforts to intimidate them to alter their testimony, and found that ”Chevron is likely 

to prevail on its contention that Ecuador does not provide impartial tribunals and due process.”  

See App. at 9-10. 
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ARGUMENT 
 

I. DISMISSAL ON FORUM NON CONVENIENS GROUNDS IS NOT IN THE 
INTEREST OF JUSTICE AS ADJUDICATION OF PLAINTIFFS’ CLAIMS IN 
ECUADOR WOULD UNFAIRLY ALLOW THE DONZIGER DEFENDANTS TO 
CONTINUE THEIR CORRUPT AND ABUSIVE MISUSE OF THE 
ECUADORIAN LEGAL SYSTEM THAT HAS BEEN WELL-DOCUMENTED BY 
THE SDNY DISTRICT COURT  

Under CPLR 327, a court may dismiss an action on the ground of forum non conveniens 

only when "in the interest of substantial justice the action should be heard in another forum."  

Islamic Republic of Iran v. Pahlavi, 62 N.Y.2d 474, 483, 478 N.Y.S.2d 597 (1984), cert. denied, 

469 U.S. 1108 (1984).  Defendants’ Motion to Dismiss rests on the premise that the courts in 

Ecuador provide Plaintiffs with an “alternative forum in which to bring their claims.” (Mot. at 

14).  However, Defendants fail to disclose critical facts that clearly contradict that contention—

facts that have been well-documented in the SDNY Action which not only describe Defendants’ 

own shocking misconduct in the Lago Agrio Litigation, but also accurately recount Donziger’s 

own description (recorded on film) of the Ecuadorian judiciary as “weak” and “corrupt” and his 

litigation tactics in Ecuador as “dirty.”  See App. at 4 (Dkt. 843 at 17-18).  According to findings 

of fact by the federal court—Donziger and his cohorts in the ADF have manipulated and abused 

the system (over the course of several years) even to the point of threatening and intimidating 

judges, fabricating evidence and, if the sworn declaration of a former judge of the Ecuador court 

is accurate, bribing judges to get the outcome they desired.  See App. at 3-6 (Dkt. 843 at 15-20, 

Dkt. 905 at 4, 14, 16-17); see also Ex. 1 to Request for Judicial Notice (“RJN”) (Opinion on 

Motion for Preliminary Injunction entered in Chevron Corp. v. Donziger, 768 F. Supp. 2d 581 

(S.D.N.Y. 2011)).  This Court need look no further than the detailed findings by the SDNY to 

find that dismissal of Plaintiffs’ action on the ground of forum non conveniens would not serve 

the interest of justice, as required by CPLR 327, but rather would turn justice on its head. 6  The 
                                                 
6  In particular, the SDNY has held that there is “probable cause. . . . and often stronger evidence” that the Donziger 
Defendants (and ADF) engaged in “fraud or other criminal activity” in both the Ecuador Litigation and “certain 
litigation in the United States relating to the Ecuadorian litigation.” See App. at 5-6 (Dkt. 905 at 3-5); see also App. 
at 3 (Dkt. 843 at 11) (“at least six other federal courts have found . . . a prima facie case of fraud with respect to” 
Defendants’ conduct in the litigation in Ecuador); Ex. 11 to RJN  (Dkt. 826 at 4-5) (finding that Donziger 
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SDNY findings and submitted evidence demonstrate that Defendants’ true motivation for asking 

this Court to dismiss Plaintiffs’ action in favor of litigation in Ecuador is bad faith forum 

shopping and a thinly-veiled effort to evade the administration of justice, based on the belief that 

Donziger and his cohorts in Ecuador will be able to manipulate the “weak” and “corrupt” judicial 

system in Ecuador “to achieve their desired result.” 

A.      Defendants’ Reliance on Aguinda is Misplaced and Disingenuous  

Defendants’ heavy reliance on Aguinda v. Texaco (cited some 14 times) as the core legal 

authority for their motion is similarly deceptive and baseless.  First, Defendants blatantly 

misrepresent that “multiple U.S. Courts, including the Second Circuit” have already held that 

claims such as those Plaintiffs seek to assert do not belong in a U.S. forum (Mot. at 15) and that 

Ecuador’s courts provide a “suitable forum for Plaintiffs’ claims.”  (Mot. at 23).  This is false.  

Defendants cite to two Aguinda decisions; however, these are the same case – the second 

decision is simply the appellate court affirming the district court’s earlier decision.7 

Secondly, and more importantly, Plaintiffs’ claims in this case are entirely different from 

the claims in Aguinda.  The Aguinda case was a putative class action lawsuit against Texaco 

(Chevron’s predecessor in interest) which sought damages and equitable relief for injuries caused 

by environmental degradation and pollution from the company’s oil extraction operations in the 

Amazon Rainforest in Ecuador.8  This case, in contrast, involves Plaintiffs’ claims against 

Donziger, as a New York attorney, for misconduct having nothing to do with Chevron’s 

operations in Ecuador, but rather arising out of Donziger’s purported representation of Plaintiffs 

in the Ecuador Litigation, and distressing breaches of his fiduciary duties and other misdeeds.9 
                                                                                                                                                             
Defendants have repeatedly engaged in bad faith forum shopping in connection with the Chevron Action, such that 
their filing “at least borders on being—and may well be—indefensible”). 
7  See Aguinda v. Texaco, Inc., 303 F.3d 470 (2d Cir. 2002); Aguinda v. Texaco, Inc., 142 F.Supp.2d 534 (S.D.N.Y. 
2001). 
8  The only other case cited by Defendants, Sequihua v. Texaco, Inc., 847 F. Supp. 61 (S.D. Tex. 1994), was a 
lawsuit by a different group of plaintiffs that asserted similar claims. 
9  The federal court that dismissed Aguinda in favor of litigation in Ecuador reached a similar conclusion that the 
Aguinda case was distinct from the claims brought by Chevron against Donziger for his corrupt and fraudulent 
conduct in the Ecuador Litigation, when the (same) Donziger Defendants sought to forum shop by moving to 
transfer the Chevron SDNY Action to the district court judge who presided over Aguinda (Judge Jed Rakoff), on the 
ground that it was a “related” case.  That motion was denied because the Chevron SDNY Action (which arises out of 
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Thirdly, as already found by the SDNY Court, “the issue in Aguinda was whether 

Ecuador could provide an adequate forum for the purposes of the forum non conveniens 

argument at the time the issue was argued in that case” – from 1993-2002.  See App. at 2 (Dkt. 

1148 at 3).10  Remarkably, Defendants’ recurring references to Aguinda ignore the revealing 

developments that have occurred over the last decade, including well-documented misconduct by 

Donziger himself to “intimidate,” “pressure,” and “humiliate” judges and manipulate the judicial 

process in Ecuador.  See App. at 3-6 (Dkt. 843 at 15-20, Dkt. 905 at 4, 14, 16-17). 

B.  Defendants Fail to Meet Their Heavy Burden to Overcome the Presumption 

in Favor of Plaintiffs’ Choice of Forum  

When considering a motion to dismiss on the ground of forum non conveniens, the 

inquiry starts with a strong presumption in favor of the plaintiff’s choice of forum.  Piper 

Aircraft Co. v. Reyno, 454 U.S. 235, 255 (1981).11  New York courts have repeatedly warned 

that defendants bear a "heavy burden of demonstrating that plaintiffs' selection of New York as 

the forum ... is not in the interest of substantial justice."  American BankNote Corp. v. Daniele, 

45 A.D.3d 338, 339, 845 N.Y.S.2d 266 (1st Dep't 2007) (emphasis added).12    

Here, New York is the appropriate forum.  Indeed, the federal court in the SDNY Action 

explicitly noted that New York State court is an appropriate forum for these very claims.  See 

App. at 7 (Dkt. 572 at 1, fn 1).  Moreover, New York State’s courts have routinely held that a 

                                                                                                                                                             
the same basic scheme that gives rise to Plaintiffs’ claims in this case) is not related to Aguinda.  See App. at 2 (Dkt. 
182 at 6).  
10  For a complete history of the Aguinda case, see Judith Kimerling, Indigenous Peoples and the Oil Frontier in 
Amazonia: The Case of Ecuador, ChevronTexaco, and Aguinda v. Texaco,” 38 N.Y.U. JOURNAL OF 
INTERNATIONAL LAW & POLITICS 413 (2006).  For an updated discussion, see Judith Kimerling, “Lessons 
Learned from the Chevron Ecuador Litigation: The Proposed Intervenors’ Perspective,” forthcoming in  
STANFORD JOURNAL OF COMPLEX LITIGATION. 
11  It is well-settled that the "plaintiff's choice of forum should rarely be disturbed," and is entitled to substantial 
deference.  Waterways Ltd. v. Barclays Bank PLC, 174 A.D.2d 324, 327, 571 N.Y.S.2d 208 (1st Dep’t 1991).  
12  See also Anagnostou v. Stifel, 204 A.D.2d 61, 611 N.Y.S.2d 525 (1st Dep't 1994); Mionis v. Bank Julius Baer & 
Co., 9 A.D.3d 280, 780 N.Y.S.2d 323 (1st Dep't 2004); Yoshida Printing Co. v. Aiba, 213 A.D.2d 275, 624 
N.Y.S.2d 128 (1st Dep’t 1995); Banco Ambrosiano, S.p.A. v. Artoc Bank & Trust, 62 N.Y.2d 65, 476 N.Y.S.2d 64 
(1984) (defendant "had the heavy burden of demonstrating that the forum chosen by [plaintiff] is an inappropriate 
one."); Republic of Lebanon v. Sotheby's, 167 A.D.2d 142, 561 N.Y.S.2d 566 (1st Dep’t 1990) (defendant "failed to 
meet its heavy burden of demonstrating plaintiff's choice of forum was an inappropriate one.").  Forum non 
conveniens is an “exceptional tool” that must be “employed sparingly.” Ravelo Monegro v. Rosa, 211 F.3d 509, 514 
(9th Cir. 2000).  
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defendant moving for forum non conveniens dismissal faces the "heavy burden" even when the 

plaintiff is a resident of a foreign country.13  As the Court of Appeals has clearly explained, 

"[o]rdinarily, nonresidents are permitted to enter New York courts to litigate their disputes as a 

matter of comity."  Pahlavi, 62 N.Y.2d at 478. 

 New York courts have identified five factors to be considered, without limitation, when 

deciding a forum non conveniens motion:  (1) the nexus between the action and New York; (2) 

whether the defendant would suffer hardship by being required to litigate in New York; (3) 

whether the action would pose an undue burden on New York courts; (4) whether an alternative 

forum is available; and (5) the place of residency of the parties.  This list of factors is not 

exhaustive, and no one factor is determinative.  Silver v. Great Am. Ins. Co., 29 N.Y.2d 356, 361, 

328 N.Y.S.2d 398 (1972); see also Pahlavi, 62 N.Y.2d at 479.  The weight of these factors must 

strongly favor the defendant in order to justify dismissal on forum non conveniens grounds.  See 

Anagnostou, 204 A.D.2d at 61.  Here, when the true facts are exposed (including findings of fact 

in the SDNY Action) and the true nature of Plaintiffs’ claims and allegations are considered, 

Defendants fail each of the five factors.  

C. There is a Strong Nexus Between this Action and New York  

This action involves claims against a New York defendant (and his cohorts), who resides 

in New York and is regulated by New York as a practicing attorney.  See Compl. ¶¶ 2-3.  

Because Donziger is licensed to practice law in New York (and operates out of his law office in 

New York), it is indisputable that New York has a strong interest in adjudicating claims arising 

out of the conduct of its attorneys.  Engelke v. Brown Rudnick Berlack Israels, LLP, 45 A.D.3d 

324, 845 N.Y.S.2d 260 (1st Dep't 2007) (New York law applied in action for malpractice 

because while defendant's representation of the third-party occurred in Florida, duty forming the 

basis for claims arose from defendant's representation of plaintiff in New York). 
                                                 
13  See, e.g., Mionis, 9 A.D.3d 280, 780 N.Y.S.2d 323 (1st Dep't 2004) (Greek plaintiff residing in Switzerland); 
Yoshida Printing, 213 A.D.2d 275, 624 N.Y.S.2d 128 (1st Dep’t 1995) (Japanese plaintiff); Anagnostou, 204 
A.D.2d 61, 611 N.Y.S.2d 525 (1st Dep't 1994) (Greek plaintiffs); Lebanon, 167 A.D.2d 142, 561 N.Y.S.2d 566 (1st 
Dep’t 1990) (Lebanese government as plaintiff).  In each case, the New York court found that defendant failed to 
meet its "heavy burden", irrespective of the plaintiff's status as a non-resident of New York (or the U.S.).   
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In addition, Plaintiffs allege claims arising from the actions of Defendants which 

occurred, to a substantial degree, in New York.14  Donziger has repeatedly described himself as 

“the lead U.S. lawyer” for the plaintiffs in the Lago Agrio lawsuit and the “overall strategist 

behind the litigation.”  See Ex. 2 to Crawford Aff. (Declaration of Christopher Bogart at Par. 5).  

He has described the litigation as a “political battle . . . being played out through a legal case”—

and he has been described by the SDNY as “the field general” of that operation.  See App. at 4 

(Dkt. 843 at 16-17).  As explained by the federal court: “Although Donziger did not formally 

appear in the Lago Agrio Litigation, he was the ‘fulcrum’ of the entire litigation effort . . . .”  Id. 

at 7 (Dkt. 550 at 11, fn 26).15 

As for the relevant conduct in New York, the federal court specifically found that:  
 
“The record of [Donziger’s] activities in New York is enormous. . . . His firm has been 
the equivalent of the [Lago Agrio Plaintiffs’] New York office.  He has acted for them in 
a broad variety of ways—public relations, hiring and consulting with experts, political 
activity, fund raising and so on—many of which took place in or involved New York 
City.  He persuaded [New York filmmaker Joe] Berlinger, another New York resident, to 
film and produce Crude.  He sought funding for the litigation from New York 
investors—in one email, for instance, he informed [ADF’s co-founder Luis] Yanza of 
“two possible investors in New York who can help us quite a bit with money now 
through the upcoming years” with a potential investment of $10 million [footnote 
omitted].  He solicited funds from Burford Groups’ Christopher Bogart [footnote 
omitted], who appears to be based in New York [footnote stating that “Burford invested” 
omitted].  Donziger also reached out to financial and political bodies in New York to 
support and publicize the litigation and to exert pressure on Chevron to settle.  

See App. at 8 (Dkt. 181 at 96-97). 

Indeed, Donziger’s own retainer agreement (“Donziger Retainer” or “the Agreement”), 

which was secretly executed in January 2011 (before this lawsuit or the SDNY Action 

commenced) without Plaintiffs’ knowledge, contradicts Defendants’ representations to this 
                                                 
14  See Compl. ¶ 2 (“Donziger is a citizen of the State of New York and . . . conducts extensive business activities 
within the state.”); (“Donziger is the sole proprietor of the Law Offices of Steven R. Donziger, which is located and 
does business in New York.”); Compl. ¶ 5 (“Through his activities in New York, Donziger has directly controlled 
and/or managed [Defendant] ADF, including, inter alia¸ supervising and controlling efforts by the Donziger 
Defendants and ADF to enforce the Lago Agrio Judgment, as well as the efforts to sell interests in the Lago Agrio 
Judgment to third party investors.”). 
15  Donziger described his involvement in a book proposal, in which he stated: “I have been at the epicenter of the 
legal, political, and media activity surrounding the case both in Ecuador and the U.S.  I have close ties with almost 
all of the important characters in the story. . . ” [citation omitted].  See App. at 7 (Dkt. 550 at 11, fn 26). 
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Court.  The Agreement, which was also signed by Defendant ADF,16 describes Donziger as the 

“primary United States attorney of behalf of the Plaintiffs [in the Ecuador Litigation] to date,” 

and “appoints” him “to act as their United States Representative . . . to exercise overall 

responsibility for the strategic direction of the Litigation and the day-to-day management of the 

Litigation.”  See Ex. 17 to Crawford Aff., at pp. 1-3.  The “Litigation” is defined broadly to 

include not only the lawsuit in Ecuador but also “additional related litigation and associated 

activities [which] are occurring and anticipated. . . . in Ecuador, the United States and/or other 

countries” and  “possible settlement negotiations with Chevron.”  Id. at p. 1.  The Agreement 

ascribes “primary responsibility” to Donziger for “coordinating the overall legal strategy” for 

“all aspects of the Litigation. . . [including] coordinating the United States legal strategy with the 

Ecuadorian legal strategy)”; “assembling and organizing the various United States lawyers and 

law firms . . .(including, without limitation, preparing and negotiating engagement agreements 

with such lawyers . . . and coordinating [their] undertakings”; “coordinating the efforts to 

procure funding or financing from one or more third parties. . . (including, without limitation, 

from time to time obtaining and evaluating bids from third parties…and preparing and 

negotiating on behalf of the Plaintiffs the definitive transactional documents and agreements with 

each funder or financier. . .)”; “assembling and organizing the various non-legal advisors, 

experts,  service providers and others” and “ and coordinating the[ir] efforts and undertakings”; 

and “coordinating the media, public affairs and public relations activities on behalf of the 

Plaintiffs (including, without limitation, retaining lobbyists, public affairs advisors and public 

relations advisors. . .).”  Id. at 2-3.  These terms, of course, were to be performed primarily in 

                                                 
16  The Donziger Retainer also predates the Lago Agrio Judgment, which names Defendant ADF as the beneficiary 
of the trust funds that should manage the proceeds of the judgment—but is nonetheless signed by ADF as the 
“beneficiary of any judicial or settlement award granted to the [Lago Agrio] plaintiffs.”  See Compl. ¶ 5.  An earlier 
retainer agreement, which was similarly disclosed in the SDNY Action, was also signed by ADF (in January 2006) 
with Donziger’s law firm and two other U.S. law firms that litigated the Aguinda case in New York and helped 
manage the Ecuador Litigation until they were discharged (reportedly by ADF); however, in that retainer ADF 
signed “on its own behalf” and “representing” its members and campesinos (settlers, or colonists, who used the 
roads built by Texaco to colonize ancestral lands of the Huaorani and other Indigenous groups when they were 
displaced by the petroleum operations and related activities).  See Ex. 16 to Crawford Aff.  
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New York.17 

Consistent with his retainer agreement, Donziger has run a multi-faceted transnational 

enterprise from his home base in New York, based on his purported representation of Plaintiffs 

and all Ecuadorians who have been harmed by Chevron’s oil extraction operations in Ecuador, in 

order to shamelessly exploit their injuries.  See App. at 8 (Dkt. 181 at 96-97).  Because Plaintiffs’ 

claims arise directly out of this scheme and pattern of misconduct with substantial nexus to New 

York, litigation should be in Plaintiffs’ chosen forum.  Mahon v Pfizer, Inc., 2011 N.Y. Misc. 

LEXIS 5699 (N.Y. Sup. Ct. Dec. 1, 2011) (allegations of decisions made in New York 

demonstrate substantial nexus with New York sufficient to survive forum non conveniens 

motion).18 

D. Defendants Will Suffer No Hardship in their Home Forum   

 In a feeble attempt to support their baseless contention of hardship, Defendants again try 

to hide the fact that Plaintiffs’ claims arise from conduct that was managed from, and 

substantially executed in, New York, and contend, in a vague and sweeping assertion, that the 

witnesses and evidence are located in Ecuador.  (Mot. at 13).19   Again, they ignore the detailed 

findings and evidence cited by the district court which make it clear that (1) most of the relevant 

evidence and witnesses are in New York and the United States; and (2) even Chevron was unable 

to gain access to the relevant evidence in the litigation in Ecuador and had to engage in extensive 

                                                 
17  See Ex. 17 to Crawford Aff. at pp. 1-3.   
18  New York courts have denied forum non conveniens motions in cases with far less nexus to New York.  See, e.g. 
Banco Ambrosiano, S.p.A. v. Artoc Bank & Trust, 62 N.Y.2d 65, 476 N.Y.S.2d 64 (1984) (action by Italian bank 
against Bahamian bank to recover monies loaned to defendant, where neither party was authorized to engage in 
business in New York; all negotiations regarding the transaction took place outside of New York; and the only 
apparent connection to New York was a bank account maintained in New York by the defendant's correspondent 
bank into which the funds in dispute were deposited and from which another New York account was to be repaid.)  
19  Defendants also rely on a small number of cases that are readily distinguishable.  See Phat Tan Nguyen v Banque 
Indosuez, 19 A.D.3d 292, 797 N.Y.S.2d 89 (1st Dep’t 2005); Shin-Etsu Chem Co. v. ICICI Bank, 9 A.D.3d 171, 777 
N.Y.S.2d 69 (1st Dep’t 2004); Tilleke & Gibbins International Ltd. v. Baker & McKenzie, 302 A.D.2d 328, 756 
N.Y.S.2d 179 (1st Dep’t 2003); Neuter, Ltd. v. Citibank, 239 A.D.2d 213, 657 N.Y.S.2d 663 (1st Dep’t 1997); Ko 
Ching Hsu  v. Lien Sheng Chang, 199 A.D.2d 309, 606 N.Y.S.2d 1009 (2d Dep’t 1993); Gozzo v First American, 75 
A.D.3d 953, 905 N.Y.S.2d 702 (3d Dep’t 2010); Davidson Extrusions, Inc. v. Touche Ross & Co., 131 A.D.2d 421, 
516 N.Y.S.2d 230 (2d Dep’t 1987).  In none of these cases were the defendants' New York-based activities central 
to the underlying claims, as they are in this case.  
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discovery in New York and other federal districts in order to depose key witnesses and obtain 

crucial (and abundant) evidence related to the misdeeds that are also at issue in this case.20  

 E. This Case Will Not Pose Any Undue Burden on New York Courts 

 Defendants’ argument that this case would place an undue burden on this Court because 

it “would require the application of Ecuadorian law” (Mot. at 12) again ignores key rulings by 

the federal court in the SDNY Action, which is applying U.S. and New York State law to claims 

arising out of the same basic scheme at issue in this case—including claims related to 

Defendants’ conduct in the Lago Agrio litigation.  See App. at 7 (Dkt. 572 at 1, fn 1); see also 

Ex. 11 to RJN (Dkt. 826) (Lago Agrio judgment is as “at the heart of this dispute” in claims 

asserted under U.S. and New York state law); Ex. 8 to RJN (Dkt. 550) (applying New York state 

law and federal racketeering law in motion for summary judgment).  In this case, Plaintiffs have 

asserted purely New York claims, including declaratory judgment, breach of fiduciary 

duty/constructive trust, unjust enrichment and an accounting.  As such, New York law will 

govern each of the claims, not Ecuadorian law.21  Defendants’ argument also ignores Donziger’s 

                                                 
20  Even if some additional witnesses and documents are located in Ecuador, Plaintiffs have sufficiently alleged that 
Defendants acted, and continue to act, as agents or principals for key entities located in Ecuador, including 
Defendant ADF and Selva Viva. See Compl. ¶ 5; see also Ex. 7 to RJN (Dkt. 468 – Decision on Motion to Dismiss) 
(SDNY ruling, among other things, that ADF is a co-conspirator of Donziger). Defendants also have substantial 
resources and connections in Ecuador such that they can easily arrange to make available in New York any 
witnesses or documents located in that country.  Moreover, a vast amount of document discovery these days 
involves the exchange of electronic data, documents, and files. The use of tapes, disks and electronic mail has made 
the transfer of information extraordinarily easy – even if sent from distant locations.  Additionally,”[D]ocuments can 
be scanned and placed on a secure website for viewing by counsel for the parties and by the court,” making the 
location of documentary evidence “far less important than it might have been in the past.”  In re Livent, Inc. Sec. 
Litig., 78 F. Supp. 2d 194, 211 (S.D.N.Y. 1999).   
21  "New York utilizes interest analysis to determine which of two competing jurisdictions has the greater interest in 
having its law applied in the litigation."  Padula v Lilarn Props. Corp., 84 N.Y.2d 519, 521, 620 N.Y.S.2d 310 
(1994).  This analysis requires two separate inquiries: "(1) what are the significant contacts and in which jurisdiction 
are they located; and, (2) whether the purpose of the law is to regulate conduct or allocate loss."  Id.  As set forth 
above, this action involves claims against a New York defendant (and his cohorts), who resides in New York and is 
regulated by New York as a practicing attorney.  Because Donziger is licensed to practice law in New York (and 
operates out of his law office in New York), New York clearly has a strong interest in adjudicating claims arising 
out of the conduct of its attorneys.  "[J]ustice, fairness and the best practical result may best be achieved by giving 
controlling effect to the law  of the jurisdiction which, because of its relationship or contact with the occurrence or 
the parties, has the greatest concern with the specific issue raised in the litigation."  DaSilva v. C & E Ventures, Inc.  
83 A.D.3d 551, 922 N.Y.S.2d 32 (1st Dep't 2011).  Here, New York has a paramount interest in regulating the 
conduct of its attorneys.  Engelke, 45 A.D.3d at 324.  Accordingly, under a choice of law analysis, New York's 
interest in this litigation is sufficient to warrant the application of New York law.  
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own retainer Agreement, which is governed by New York law.  See Ex. 17 to Crawford Aff.  In 

addition, the funding agreements that have been disclosed in the Chevron Action—which lie at 

the heart of the dispute in this case—also provide that New York law governs those 

arrangements.  See Exs. 3-14 to Crawford Aff.  This factor weighs heavily in favor of litigation 

in Plaintiffs’ chosen forum.22  Simply put, in this case no court is better positioned to adjudicate 

New York law than New York’s own courts. 23   

Under New York law, “[b]road allegations that issues of [foreign] law will arise or that 

witnesses and documents are located outside New York are not sufficient. . . at least in the 

absence of more specific information" to support a forum non conveniens motion.  Banco 

Ambrosiano, 62 N.Y.2d at 74; see also Anagnostou, 204 A.D.2d at 62 (presence of witnesses in 

Greece “does not automatically override plaintiffs’ choice of forum, particularly where 

defendants have failed to come forward with the names or potential testimony of such witnesses 

or any basis, other than sheer speculation, to believe that such testimony will be unobtainable in 

New York.”).24  Thus, even if such a showing could be made, the foreign aspects of this case 
                                                 
22   See. e.g., Humitech Dev. Corp. v. Comu, 16 Misc. 3d 1109(A), 847 N.Y.S.2d 896 (N.Y. Sup. Ct. 2007) 
(dismissal based on forum non conveniens denied where, inter alia, choice-of-law provision in relevant loan 
documents made it highly likely that the action would be determined in accordance with New York law); Atlantic 
Veal & Lamb, Inc. v. Silliker, Inc., 11 Misc. 3d 1072(A), 816 N.Y.S.2d 693 (N.Y. Sup. Ct. 2006) (dismissal on 
forum non conveniens grounds denied where, inter alia, New York's choice of law rule resulted in the application of 
"New York law”). 
23  Equally unsupported is Defendants’ argument that Plaintiffs’ claims would place an undue burden on this Court 
because “declaratory judgment would require re-litigation of issues already decided by the Lago Agrio Court.” (Mot. 
at 11).  Plaintiffs have asserted claims based on New York law, and none of the elements required to prove 
Plaintiffs’ causes of action requires re-litigation of Chevron’s liability for the environmental harms caused in 
Ecuador. The claim for declaratory relief seeks only a declaration from this Court that Plaintiffs are entitled to 
recover their share of the judgment proceeds awarded under the Lago Agrio Judgment and that the Donziger 
Defendants and ADF owe Plaintiffs certain fiduciary duties, including the duty to protect their interests in the Lago 
Agrio Judgment.  See Compl. at ¶¶ 74-89.  Plaintiffs’ claim for unjust enrichment asserts, inter alia, that the 
Donziger Defendants and ADF have attempted to diminish and encumber the Plaintiffs’ interests in the Judgment 
proceeds by selling shares to third-party investors.  Id. at ¶¶ 104-115.  Plaintiffs’ claim for an accounting seeks an 
accounting from Defendants related to their actions to encumber and dissipate the Judgment proceeds.  Id. at ¶¶ 116-
118.  Plaintiffs’ claim for breach of fiduciary duty arises out of these same misdeeds.  Id. at ¶¶ 90-103.  None of 
these claims raise a choice of law dispute, as each claim concerns only the Plaintiffs’ interests and right to benefit 
from their portion of the Ecuador Judgment–as set forth in that Judgment, not the scope of the harm suffered by 
Plaintiffs as a result of Chevron’s actions.  
24 See also Mionis, 9 A.D.3d at 282 ("Courts of this State are fully capable of applying Greek law . . . ."); Intertec 
Contracting A/S v. Turner Steiner Int'l, 6 A.D.3d 1, 6, 774 N.Y.S.2d 14 (1st Dep’t 2004) (application of Sri Lanka 
law not "unnecessary burden" upon New York courts); Anagnostou, 204 A.D.2d at 62 (“courts of New York are 
frequently called upon to apply the law of foreign jurisdictions” and application of Greek law and foreign witnesses 
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simply do not make New York an inconvenient location – much less mandate the transfer of this 

action to Ecuador.  Aboujdid v. Gulf Aviation Co., Ltd., 108 Misc. 2d 175, 437 N.Y.S.2d 219 

(N.Y. Sup. Ct. 1980) (reviewing possible forums of New York, U.K. and Bahrain, and 

determining New York was best despite drawbacks of each).  

F. Defendants Cannot Establish that Ecuador is an Adequate Forum 

Defendants have also failed to prove that an adequate alternative forum exists in Ecuador.  

Iragorri v. United Technologies Corp., 274 F.3d 65 (2d Cir. 2001); Silver, 29 N.Y.2d at 361; 

Pahlavi, 62 N.Y.2d at 479.  Here, the federal court in the SDNY Action has not only made 

troubling findings regarding systemic shortcomings in the administration of justice by courts in 

Ecuador, but also extensively adjudicated specific facts that these same Defendants have  

engaged in shocking misconduct, over a significant period of time, in order to manipulate and 

corrupt the judicial process in Ecuador—and that they have succeeded in “tainting” the Lago 

Agrio Litigation, as discussed above in Section I and further detailed in the App. at 3-6.25  In 

addition to the SDNY, at least six other federal district courts have found a prima facie case of 

fraud with respect to Defendants’ conduct.  See App. at 3 (Dkt. 843 at 11). 

Defendants' forum non conveniens motion is nothing more than a not-so-subtle effort to 

force Plaintiffs to seek relief in a foreign jurisdiction, where Defendants know full well that there 

is no prospect of a fair day in court due to Defendants’ strong political connections and their 

willingness to play “dirty” in order to manipulate and corrupt the judicial process.  Simply put, 

Defendants' motion seeks to leave Plaintiffs with a remedy that is "so clearly inadequate or 

                                                                                                                                                             
are something that New York courts are "fully capable" of understanding); J. Zeevi and Sons, Ltd., 37 N.Y.2d 220, 
371 N.Y.S.2d 892 (1975) (asserting jurisdiction over litigation between Israeli partnership and Ugandan bank); 
Sambee Corp. Ltd. v. Moustafa, 216 A.D.2d 196, 628 N.Y.S.2d 664 (1st Dep’t 1995); Pentifallo, et al. v. Hilton of 
Panama, S.A., 86 A.D.2d 583, 447 N.Y.S.2d 1 (1st Dep’t 1982) (applying Greek law regarding accident occurring 
in Greece); Credit Francais International, S. A. v. Sociedad Financiera de Comercio, C. A., 128 Misc. 2d 564, 490 
N.Y.S.2d 670 (N.Y. Sup. Ct. 1985); Animalfeeds Int'l Inc. v. Banco Espirito Santo E. Comercial De Lisboa, 101 
Misc. 2d 379, 420 N.Y.S.2d 954 (N.Y. Sup. Ct. 1979) (Panamanian corporation suing Portuguese banks over a sale 
of a Norwegian-built barge in Angolan waters to the Republic of Yemen). 
25  In addition, it is unclear whether Ecuador’s courts would even have jurisdiction over the Donziger Defendants.  
Jota v. Texaco Inc., 157 F.3d 153, 159 (2d Cir. 1998) (noting that dismissal for forum non conveniens is not 
appropriate absent a commitment by the defendant to submit to the jurisdiction of the Ecuadorian courts).   
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unsatisfactory that it is no remedy at all."  Piper Aircraft Co., 454 U.S. at 254.  Thus, the absence 

of an alternative forum strongly favors Plaintiffs’ choice of the New York forum.    

G. Donziger’s Residency and ADF’s New York Connections through Donziger 

Found by the SDNY Favor New York as Forum  

Further weighing against forum non conveniens dismissal is the fact that Donziger 

resides and conducts business in New York.  Yoshida Printing, 213 A.D.2d at 275.  Moreover, 

this is not a case where the residency of the defendant is merely a fortuitous circumstance that 

provides a party redress in the New York courts for conduct that occurred solely outside of the 

State’s borders.  Rather, the actions which gave rise to this action also occurred in New York.26  

See App. at 7-8; see also Section I.C supra. 

Accordingly, for all the above reasons, the Motion to Dismiss on the basis of forum non 

conveniens should be denied. 

II. PERSONAL JURISDICTION EXISTS OVER ADF DUE TO ITS 
CONSPIRATORIAL CONNECTION TO NEW YORK THROUGH DONZIGER 
AS FOUND BY THE FEDERAL COURT AS WELL AS ADF’S COUNTLESS 
INDEPENDENT CONTACTS WITH NEW YORK  

Defendants assert that this case must be dismissed because ADF is a necessary party and 

cannot be subject to personal jurisdiction in New York.27  As an initial matter, personal 

jurisdiction exists over ADF and it has been notified properly by service of process.  The fact 

that it chooses to not appear is of no legal consequence to the case moving forward—as in the 

SDNY Action.  In addition, Defendants fail to inform this Court of key evidence exposed in the 

                                                 
26  Even if the Court were to conclude that that evidence presented thus far is insufficient to meet the legal standard 
set forth above, Plaintiffs should be afforded the opportunity under CPLR 3211(d) to obtain discovery from 
Defendants regarding the connection between this case and the forum and the actual burdens that will be imposed.  
Rivera de Enamorado v. Cent. Am. S.S. Agency, Inc., 160 A.D.2d 182, 553 N.Y.S.2d 152 (1st Dep't 1990) (where 
the plaintiff had made "the minimal required showing" that discovery could "adduce facts establishing New York as 
a proper forum for this action", the court adjourned defendant's motion to dismiss until after completion of 
discovery); Edelman v. Taittinger, S.A., 298 A.D.2d 301, 302, 751 N.Y.S.2d 171 (1st Dep't 2002) ("In the absence 
of jurisdiction as to several defendants, and in the face of an unresolved jurisdictional question awaiting discovery as 
to two others, this Court may not reach the issue of whether dismissal should be based on forum non conveniens."). 
27  Defendants also assert that Plaintiffs have purportedly failed to take steps to serve ADF.  Again, Defendants do 
not have the facts straight.  On June 17, 2013, Plaintiffs served ADF with the Summons and Complaint.  See 
Crawford Aff. at ¶ 28.  In addition, Plaintiffs have filed a motion with this Court to appoint a special process server 
to formally serve ADF under the terms of the Inter-American Treaty on Letters Rogatory to which Ecuador is a 
signatory.  Id.  
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SDNY Action connecting ADF’s activities that form the basis of this suit (as well as the SDNY 

Action) to the State of New York, including the salient fact that Judge Kaplan found sufficient 

contacts to New York to subject ADF to a preliminary injunction.  See Ex. 3 to RJN.   

Confusingly, Defendants simultaneously concede that Donziger acted as agent of ADF; 

yet do not mention the ample controlling authority that attributes all New York contacts of 

agents to the principal for purposes of jurisdiction.  Kreutter v. McFadden Oil Corp. 71 N.Y.2d 

460, 467, 527 N.Y.S.2d 195 (1988); Opticare Acquisition Corp. v. Castillo, 25 A.D.3d 238, 243,  

806 N.Y.S.2d 84 (2d Dep't 2005).28  In fact, as found by the SDNY court, the “enormous” 

number of contacts in New York by Donziger are attributable to his co-conspirator ADF for the 

purpose of obtaining long-arm jurisdiction, as they were purposeful and there is an articulable 

nexus between the acts and the claims sued upon.29  Here, the Complaint adequately alleges facts 

sufficient to show that New York courts have jurisdiction over ADF both through the acts of its 

agent and independently, under CPLR 301, 302(a)(1) and 302(a)(2).30    

A.   ADF Engaged in Systematic and Continuous Activity in New York 

Under CPLR § 301, a defendant is subject to general jurisdiction if it is “doing business” 

in the state, meaning that the defendant is “engaged in such a continuous and systematic course” 

of activity to “warrant a finding of its ‘presence’ in this jurisdiction.”  Laufer v. Ostrow, 55 

N.Y.2d 305, 309-311, 449 N.Y.S.2d 456 (1982).  Foreign individuals can be subject to general 

jurisdiction based on the actions of their agents doing business in the State.  ABKCO Indus., Inc. 

v. Lennon, 52 A.D.2d 435, 440, 384 N.Y.S.2d 781 (1st Dep't 1976); Wiwa v. Royal Dutch 

                                                 
28  The acts of co-conspirators within the state may be attributed to an out-of-state defendant for purposes of 
obtaining personal jurisdiction.  Chrysler Capital Corp. v. Century Power Corp., 778 F. Supp. 1260, 1266 (S.D.N.Y. 
1991) (construing the term "agent" broadly "to include not only a defendant's formal agents, but also, under certain 
circumstances, a defendant's co-conspirators"); see also Compl. ¶ 5 (alleging ADF is co-conspirator with Donziger). 
29  There is an unquestionable, clear-cut nexus or relationship between Donziger’s acts in New York, including his 
secret Retainer Agreement as well as the Funding Agreements whereby ADF and Donziger assign Plaintiffs’ claims 
to themselves and leverage them for their benefit, (see Exs. 3-14 to Crawford Aff.) and the causes of action sued 
upon by Plaintiffs. 
30  To the extent the Court holds that any of these bases is insufficient, Plaintiffs should be afforded the opportunity 
to conduct jurisdictional discovery under CPLR 3211(d) because Plaintiffs have alleged facts constituting a 
“sufficient start” towards showing personal jurisdiction.  Edelman, 298 A.D.2d at 303. 
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Petroleum, Co., 226 F.3d 88, 95 (2d Cir. 2000) (jurisdiction based on agency under CPLR 301).  

Here, ADF has conducted substantial business in New York.  For example, (1) ADF retained 

Donziger in New York to act for it in securing investors, funding, and political contacts, and to 

act as the U.S.-based “field general” of the Ecuador Litigation and related activities; (2) ADF 

itself has entered into at least six contracts since February 2011 in New York–with several New 

York investors to secure funding—which name New York as the exclusive venue for disputes, 

apply New York law, and appoint all notices to be served in New York (see Exs. 3-14 to 

Crawford Aff; see also Compl. ¶¶ 94-95); (3) Luis Yanza (ADF’s founder) and Pablo Fajardo 

(ADF’s counsel), who together represent and control ADF, have worked closely with Donziger 

(who is also an officer of ADF’s arm, Selva Viva), visiting the United States and New York for 

the purpose of operating a media campaign, obtaining funding and investments, and have 

directed numerous telephone calls, emails and other forms of communication to Donziger in 

New York for the purpose of furthering and controlling the Ecuador Litigation (see Ex. 1 to RJN 

(Chevron Corp. v. Donziger, 768 F. Supp. 2d 581, 602 (S.D.N.Y. 2011)); and (4) ADF maintains 

a website directed towards New York, www.texacotoxico.org.31  

By entering into extensive contracts over a period of years, with New York parties and 

contract terms naming New York as venue, governing law, and place of notice, ADF has clearly 

evidenced its willingness to invoke the benefits and protections of the law of this state.  Jim 

Beam Brands Co. v. Tequila Cuervo La RojeNa S.A. de C.V., 63 A.D.3d 575, 576, 881 N.Y.S.2d 

421 (1st Dep't 2009); see also Sunward El-ecs., Inc. v. McDonald, 362 F.3d 17, 23 (2d Cir. 

                                                 
31  In their Motion, Defendants argue that a website targeted at New York does not provide a sufficient basis for 
jurisdiction here.  (Mot. at 21).  Even assuming arguendo that this is true, the facts and allegations establish that 
ADF’s contacts with New York go far beyond the website and, in fact, include an unrelenting press campaign 
designed to garner support for its operation in connection with the Ecuador Litigation including, among other things, 
numerous press releases in the United States, including press releases and document distribution to the New York 
Times and Wall Street Journal, as well as press conferences in New York.  See In re Chevron Corp., 749 F. Supp. 2d 
170, 173 (S.D.N.Y. 2010), aff’d sub nom. Lago Agrio Plaintiffs v. Chevron Corp., 409 F. App’x 393 (2d. Cir. 2010) 
(finding, among other things, that some 2,500 or more of the documents listed in Donziger’s privilege log had be 
sent or disclosed to The New York Times, Wall Street Journal, Bloomberg News, Conde Nast, Los Angeles Times, 
a public relations person, Yanza, and Amazon Watch (the organization that helps ADF operate its website 
intentionally directed to New York and the United States., among other things), and denying Donziger’s motion to 
quash subpoena in Section 1782 discovery action by Chevron). 
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2004).  

B. ADF Transacted Business in New York 

Under CPLR 302(a)(1), a court may exercise long-arm jurisdiction over any non-

domiciliary, who in person or through an agent, transacts any business in New York.32  A non-

domiciliary transacts business under CPLR 302(a)(1) when purposefully availing itself of the 

privilege of conducting activities in New York, thus invoking the benefits and protections of 

New York law.  CutCo Industries, Inc. v. Naughton, 806 F.2d 361, 365 (2d Cir. 1986).  To 

determine whether a party has "transacted business" in New York, courts look at the totality of 

circumstances concerning the party's interactions with, and activities within, the state.  Proof of 

one transaction in New York is sufficient to invoke jurisdiction over non-domiciliaries for tort 

and contract claims, even though the defendant never enters New York, so long as the 

defendant’s activities in New York were purposeful and there is a substantial relationship 

between the transactions and the claims asserted.  Kreutter, 71 N.Y.2d at 467; George Reiner & 

Co. v. Schwartz, 41 N.Y.2d 648, 651, 394 N.Y.S.2d 844 (1977); Fischbarg v. Doucet, 9 N.Y.3d 

375, 380-381, 849 N.Y.S.2d 501 (N.Y. 2007) (Under CPLR 302(a)(1) (retaining, communicating 

with, and transacting business through a New York agent constitutes “purposeful activity” in 

New York.)33  Thus, because ADF, directly and/or through its agent, projected itself into New 
                                                 
32  Citing to Storch v. Vigneau, 162 A.D. 2d 241, 242, 556 N.Y.S. 2d 342 (1st Dep’t 1990), Defendants also argue 
Plaintiffs fail to establish that the cause of action is “directly related to, and arises from, the business so transacted.”  
(Mot. at 20).  On the contrary, Plaintiffs specifically allege that their claims arise directly out of Donziger’s and 
ADF’s dissipation of the Plaintiffs’ claims and interest in the judgment funds through a corrupt scheme involving 
falsely representations and assignments of Plaintiffs’ legal claim under terms of the Retainer Agreement and funding 
agreements made in New York, as well as Donziger’s New York based conduct as “field general” with co-
conspirator ADF in the Ecuador Litigation intended to cut out Plaintiffs from their rightful remedies.  See Compl. ¶¶ 
65-68.       
33  Like the non-domiciliary defendant in Fischbarg, who entered into a retainer agreement with New York counsel, 
ADF’s retainer agreement with Donziger, as well as the funding agreements with New York entities, demonstrate 
that ADF, through its “‘own initiative’” “projected themselves into our state’s legal services market,” “to engage in 
a ‘sustained and substantial transaction of business’” in New York.  Fischbarg, 9 N.Y.3d at 382.  Also like this case, 
as the court in Fischbarg noted: “The quality of defendants’ contacts here establishes a transaction of business in 
New York.  Defendants sought out plaintiff in New York and established an ongoing attorney-client relationship 
with him [and] during the course of the representation, defendants communicated regularly with him in this state.”  
Id. at 380-81; see also Berkshire Capital Grp., LLC v. Palmet Ventures, LLC, 307 F. App’x 479, 481 (2d Cir. 2008) 
(holding “jurisdiction was proper where a California resident retained via telephone and mail a New York lawyer 
whose work was performed within the state”); Ehrenfeld v. Mahfouz, 489 F.3d 542, 548–49 (2d Cir. 2007) (“non-
commercial” activity may qualify as transacting business under § 302(a)(1), including corresponding with counsel in 
New York). 
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York to conduct business with Donziger and other New York entities, ADF has purposely 

availed itself of the protections of New York law and jurisdiction is proper under CPLR § 

302(a)(1). 

C. ADF Committed Torts in New York  

Separately, CPLR 302(a)(2) confers long-arm jurisdiction for a cause of action arising 

from a tortious act committed by a defendant or its agent or co-conspirator within the state.  

Here, the Complaint alleges that ADF acted together with Donziger to breach fiduciary duties to 

Plaintiffs by, among other things, purporting to represent them without authorization, while 

engaging in conduct in New York pursuant to a scheme to wrongfully substitute ADF as the 

beneficiary of the Ecuador Judgment and use the Huaorani Plaintiffs’ legitimate claims for their 

personal benefit, without obligating themselves to remit compensation to the Huaorani or even to 

inform Plaintiffs of their efforts to enforce the Judgment or to leverage their interests to third 

parties.  See Compl. ¶¶ 90-103.  “It is well established under New York law that the acts of a co-

conspirator within the state may be attributed to an out-of-state defendant for the purposes of 

obtaining jurisdiction.”  Madanes v. Madanes, 981 F. Supp. 241, 261 (S.D.N.Y. 1997).34  

Defendants cannot (and do not) dispute that ADF expected its and Donziger’s conspiratorial 

conduct to have consequences in New York from where their “field general” was operating, or 

that such conduct would benefit ADF as a party to the various funding agreements made in New 

York.  See Exs. 3-14 to Crawford Aff.  Accordingly, jurisdiction is proper over ADF pursuant to 

CPLR 302(a)(2).  

III. ADF IS NEITHER A NECESSARY NOR INDISPENSABLE PARTY 

There is no merit to Defendants’ claim that ADF is a necessary party to this action under 

CPLR 1001(a).  Moreover, even if this Court finds that ADF is a necessary party (which it is not) 
                                                 
34  In such cases, the plaintiff must make a prima facie case showing the existence of a conspiracy and show a 
sufficient relationship between the defendant and the conspiracy, so as to warrant the inference that the defendant 
was a member of conspiracy. Chrysler Capital Corp., 778 F. Supp. at 1266-69.  To satisfy the latter requirement, 
courts apply modified agency concepts, requiring that (1) the non-domiciliary defendant have an awareness of the 
effects of their activities in New York; (2) the New York co-conspirators’ activity is for the benefit of the non-
domiciliary defendants; and (3) the New York co-conspirators act at the direction of, at the request of, on behalf of, 
or under the control of the non-domiciliary defendants.  Dixon v. Mack, 507 F. Supp. 345, 348-50 (S.D.N.Y. 1980). 
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and that it does not have jurisdiction over ADF (which it does), Defendants cannot establish that 

dismissal is proper under CPLR 1001(b).   

A.   ADF is Not a Necessary Party       

Although Plaintiffs also seek to sue ADF in this action, ADF is not a necessary party 

because (1) this Court can award complete relief against the Donziger Defendants; and (2) ADF 

cannot claim that it may be inequitably affected by any such relief because its interests in 

defending against Plaintiffs’ claims are identical in all respects to the Donziger Defendants’ 

interests.35  Donziger is the chief legal strategist and coordinator of all (global) litigation on 

behalf of ADF and the “field general” of the scheme underlying Plaintiffs’ claims.  As such, he 

can be relied on to defend ADF’s interests.  See Ex. 19 to RJN; see also App. at 4 (Dkt. 843 at 

16-17).36  

Moreover, Plaintiffs’ claims do not arise solely from ADF’s designation by the 

Ecuadorian court as the entity to administer the Lago Agrio judgment proceeds.  They arise 

directly from its co-conspiratorial acts with the Donziger Defendants to dissipate Plaintiffs’ 

interests in their claims, and ADF’s and Donziger’s breach of fiduciary duties by acting to 

confuse and conflate their own interests with those of Plaintiffs, in order to cut out Plaintiffs 

from ownership and control of their own interests.  See Compl. ¶ 89.  Thus, relief can be 

obtained irrespective of whether ADF is a party because the duties owed Plaintiffs are all duties 

that Donziger owes directly to Plaintiffs and, as “field general,” has the ability to control.  Id. at 

¶¶ 90-103; see also App. at 4 (Dkt. 843 at 16-17). 

 

    

                                                 
35  In support of this proposition that ADF is necessary, Defendants cite Allsafe Tech., Inc. v. Benz, 74 A.D.3d 1759, 
1760, 902 N.Y.S.2d 462 (4th Dep’t 2010) which is readily distinguishable. There, unlike here, the nonparty 
corporation was alleged to have taken all of the actions that were the subject of the plaintiffs’ claims.  In contrast, 
ADF and the Donziger Defendants are alleged to have acted together as co-conspirators. 
36  Nor is there any merit to Defendants’ claim that Plaintiffs have somehow “conceded” that ADF is a necessary 
party by not dropping ADF as a defendant in order to obtain federal diversity jurisdiction over these claims.  (Mot. 
at 19).  Defendants simply seek to distract this Court from the proper legal standard by attributing unwarranted legal 
significance to Plaintiffs’ decision about who to sue.  See Compl. ¶¶ 69-73.   
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B.  Even If ADF Is Found to be A Necessary Party, Defendants Cannot Establish 

That ADF Is Indispensable So As To Warrant Dismissal  

In evaluating whether a necessary party is also indispensable, so as to warrant dismissal 

under CPLR 1001(b), courts apply the following five factors: (1) whether the plaintiff has 

another effective remedy in case the action is dismissed because of the non-joinder; (2) prejudice 

which may accrue from the nonjoinder to the defendant or to the person not joined; (3) whether 

and by whom prejudice might have been avoided or may in the future be avoided; (4) the 

feasibility of a protective provision by order of the court or in the judgment; and (5) whether an 

effective judgment may be rendered in the absence of the person not joined.37   

First, Plaintiffs have no other effective remedies available in Ecuador, as Ecuador cannot 

be deemed to be an adequate alternative forum given Donziger’s own conduct manipulating 

Ecuador’s judicial process.  See App. at 3-6.38  Based on these facts alone, Defendants’ request 

for dismissal under CPLR 1001(b) should be denied. 

Second, as noted above, ADF will not be prejudiced if this action is allowed to proceed 

without it.39  As in the SDNY Action, the case may proceed even if ADF decides not to appear, 

because its interests are aligned with the Donziger Defendants in defending against Plaintiffs’ 

claims.  Plaintiffs have specifically alleged, among other things, that ADF and Donziger are alter 

egos of each other and co-conspirators.  See Compl. ¶ 5.  Further, given the critical mass of facts, 

including those found by the SDNY regarding ADF’s co-conspiratorial connection to the 

Donziger Defendants operating in New York, and Donziger’s role as the chief U.S. lawyer and 
                                                 
37   New York, implementing its strong policy against dismissal, does not permit dismissal simply because the 
joinder of a party isn't "feasible."  Dismissal is only permitted as "a last resort."  Red Hook/Gowanus Chamber of 
Commerce v. N.Y. City Bd. of Stds. & Appeals, 5 N.Y.3d 452, 459, 805 N.Y.S.2d 525 (2005). 
38  Further, as noted above, should this action be dismissed, there remains a question whether the Ecuadorian courts 
would even have jurisdiction over Donziger.  Jota, 157 F.3d at 159 (initial appellate ruling in the Aguinda litigation, 
holding that dismissal for forum non conveniens is not appropriate absent a commitment by the defendant to submit 
to the jurisdiction of Ecuador’s courts, and that dismissal on the ground that the Republic of Ecuador was a 
necessary party to afford plaintiffs the full scope of the relief they sought was improper). 
39  Defendants further assert that ADF would be subject to inconsistent obligations imposed by the New York Court 
and a court in Ecuador.  As noted, Plaintiffs are not asking this Court to adjudge or rule on any issues related to the 
administration of the Trust established by the Ecuador Judgment, but instead request a declaration that Plaintiffs are 
entitled to recover their share of the judgment proceeds, and that they are owed fiduciary duties and an accounting 
by Defendants.  See Compl. ¶¶ 74-103, 116-118.  
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strategist, it is simply not credible that either the Donziger Defendants or ADF would be 

“unfairly burdened” if this case proceeds in the absence of ADF.  (Mot. at 23-24).   

 Third, in view of the troubling and extensive findings by SDNY, as set forth above, 

Defendants cannot credibly contend that the obvious and substantial prejudice that Plaintiffs 

would suffer, if their claims are dismissed, could miraculously be avoided by pursuing a lawsuit 

in Ecuador.  See Section II, supra.    

 Fourth, as to the feasibility of a protective provision by order of the court or in the 

judgment, any such protective order would be unnecessary here due to the clear absence of any 

prejudice to the parties (as described above), by virtue of allowing this action to proceed in 

ADF’s absence. 

The fifth factor–whether an effective judgment may be rendered in the absence of the 

person not joined–also strongly favors denial of Defendants’ Motion.  An effective remedy can 

be administered solely against Donziger, either as an agent of ADF, or in his capacity as the 

“field general” and chief lawyer and coordinator of the enterprise underlying Plaintiffs’ claims 

(including his role as money-manager and record-keeper for the operation).  Bush v. Murray, 209 

A.D. 563, 569, 205 N.Y.S. 21 (N.Y. App. Div. 1924) (“if it is true . . . that the allegations of the 

complaint make Morris a co-conspirator, there is no reason why the plaintiffs may not elect 

either to sue him in a separate action or to pursue their remedy against the other wrongdoers 

alone.”); see also Ex. 17 to Crawford Aff.   

Accordingly, this Court should deny the Motion to Dismiss based on Plaintiffs’ purported 

inability to join ADF as a “necessary” and indispensable party. 

IV. THE COMPLAINT SUFFICENTLY PLEADS CLAIMS FOR DECLARATORY 
JUDGMENT, BREACH OF FIDUCIARY DUTY, CONSTRUCTIVE TRUST, 
UNJUST ENRICHMENT AND ACCOUNTING 

On a motion to dismiss for failure to state a cause of action pursuant to CPLR 3211, “the 

pleading is to be afforded a liberal construction.  We accept the facts as alleged in the complaint 

as true, accord plaintiffs the benefit of any possible inference, and determine only whether the 
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facts as alleged fit within any cognizable legal theory.”  Leon v Martinez, 84 N.Y.2d 83, 87-88, 

614 N.Y.S.2d 972 (1994).40  For the purposes of this motion, the facts alleged in the Complaint 

must be deemed to be true and given the benefit of every possible favorable inference.  511 West 

232nd Owners Corp., 98 N.Y.2d at 153; Guggenheimer v Ginzburg, 43 N.Y.2d 268, 275, 401 

N.Y.S.2d 182 (1977).  Viewed in this manner, the arguments that Plaintiffs’ claims fail to state 

any causes of action against the Donziger Defendants are wholly unsupported.  See Williams v. 

Aliano, 246 A.D.2d 592, 668 N.Y.S.2d 225 (2d Dep't 1998).41 

A. The Complaint Sufficiently Alleges Declaratory Judgment 

Defendants attempt to argue that Plaintiffs have failed to allege an actual controversy 

because the Ecuador Judgment proceeds have not yet been collected and Plaintiffs seek to 

influence the administration and distribution of those funds through an unfunded trust.42  (Mot. at 

26).  This argument is unsupported by facts or law. 

In an application to dismiss the complaint in a CPLR§ 3001 declaratory judgment action, 

"the only question is whether a proper case is presented for invoking the jurisdiction of the court 

to make a declaratory judgment, not whether a plaintiff is entitled to a declaration favorable to 

him."  Hallock v State, 39 A.D.2d 172, 174, 332 N.Y.S.2d 762 (3d Dep’t 1972).  “[T]he 

                                                 
40  In 511 West 232nd Owners Corp. v Jennifer Realty Co., the Court of Appeals further explained that: “[i]n the 
posture of defendants' CPLR 3211 motion to dismiss,. . . we liberally construe the complaint and accept as true the 
facts alleged in the complaint and any submissions in opposition to the dismissal motion.  We also accord plaintiffs 
the benefit of every possible favorable inference.”  98 N.Y.2d at 152-153; see also Williams, 246 A.D.2d at 592. 
41  The single case cited by Defendants in support of their argument is inapposite.  In Blue Diamond Group Corp. v. 
Klin Constr. Group, Inc. No. 22040/08, 2010 N.Y. Misc. LEXIS 4471, 2010 N.Y. Slip Op. 32539(U)( N.Y. Sup. Ct. 
Sept. 13, 2010), the court dismissed a declaratory relief claim for reimbursement of costs incurred in repairing a 
cracked wall caused by plaintiff to an adjacent landowner, where the defendant insurer had disclaimed coverage as 
"void".  Id. at 43.  In granting the dismissal, the Blue Diamond court found that the owner of the adjacent property 
had not yet commenced an action against the plaintiff for any damages sustained thereto.  The court held that 
because no action had been commenced against the plaintiff –and therefore no harm to his interests had incurred or 
been threatened—the defendant’s duty to defend under the insurance policy was never triggered and thus there was 
no "real controversy concerning jural relations" between the parties.  Id. at 43-44.  Here, Plaintiffs’ injuries at that 
hands of Defendants are not in the future, but have already happened (and are ongoing).  Defendants purport to 
represent Plaintiffs’ interests, but have not obligated themselves to Plaintiffs by authorization or agreement, and 
have operated to dissipate and otherwise harm Plaintiffs’ interests by conflating their own interests with those of the 
Plaintiffs and breaching fiduciary duties already owed to Plaintiffs..   
42  Defendants also claim that Plaintiffs’ interest in the Ecuador Judgment depends on both the judgment being 
enforced in some jurisdiction, and the trust set up in Ecuador collecting funds.  (Mot. at 27).  However, Defendants 
cite no authority for this proposition–because none exists—and it is at odds with the facts.     
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complaint in an action for a declaratory judgment must contain factual allegations showing the 

existence of a real controversy concerning jural relations, and a sufficient basis for the invocation 

of the court's discretionary power to pronounce judgment declaring the rights and legal relations 

of the parties."  American News Co., Inc. v Avon Publishing Co., 283 A.D. 1041, 131 N.Y.S.2d 

566 (1st Dep’t 1954).  

Here, Plaintiffs have alleged actual and substantial harm to their legal interests in the 

claims that form the basis of the Ecuador Judgment, which have been jeopardized by 

Defendants’ conduct, as well as to their interests in the Judgment. For example:  

• Defendants secretly conflated and converted Plaintiffs’ interests to their own, to 

the detriment of Plaintiffs, as evidenced by their agreements with third party funders and 

investors and Donziger’s retainer agreements, and additionally, have already collected more than 

$10 million for their own benefit by selling shares in the Ecuador Judgment, and spent 

substantial sums to pay monies to themselves and to try to cover up their misdeeds.   See Compl. 

¶¶ 65-68; see also Exs. 3-14, 17, 24 to Crawford Aff. 

• Defendants secretly developed an “Invictus” enforcement plan to seek 

enforcement, around the world, of the Ecuador Judgment to which Plaintiffs are beneficiaries, 

which includes, inter alia, establishing a trust outside of Ecuador for the purpose of distributing 

proceeds from the Judgment to lawyers and investors, before passing on the remaining monies–if 

any are left after funders are paid43–to the Ecuador trusts controlled by ADF and/or whoever it 

selects–rather than the Huaorani Plaintiffs.  See Compl. ¶ 68; see also Ex. 15 to Crawford Aff. 

• Defendants are aggressively pursuing legal actions in Canada, Brazil and 

Argentina to enforce the Ecuador Judgment and collect monies from Chevron, which would then 

be subject to the already-executed funding and retainer agreements.  See Id.44 

                                                 
43  See Ex. 10 to Crawford Aff. (Treca Funding Agreement) (Judgment plaintiffs receive nothing if less $1 billion 
collected).  
44   See Ex. 12 to RJN (Dkt. 843 at 4) (“The LAPs reportedly are pursuing proceedings to enforce the Judgment in at 
least Canada, Brazil, and Argentina, this being consistent with an apparent strategy ‘to pursue an aggressive world-
wide enforcement strategy in order to obtain settlement leverage over Chevron.’”).  In addition, on July 2, a court in 
Ecuador ordered that more than $96 million dollars owed by Chevron to the Republic of Ecuador pursuant to an 
international arbitration order be seized and paid to the plaintiffs’ representatives in the Ecuador litigation to help 
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• Defendants have on the one hand acknowledged the Plaintiffs as beneficiaries of 

the Ecuador Judgment, but refused to acknowledge in any concrete way or by formal agreement 

or an accounting Plaintiffs’ right and/or title to their portion of it, and refer in their Motion to 

Plaintiffs’ “purported rights” in the Judgment and to the need for the court in Ecuador to 

determine whether Plaintiffs’ rights in it “exist[].”  See Compl. ¶¶ 80-89; Mot. at 15, 18. 

Thus, the Complaint sufficiently alleges that Defendants have jeopardized Plaintiffs’ interests in 

their underlying claims for environmental and personal injury adjudged in the Ecuador 

Judgment, by allegations setting forth actual risk of harm.  American News Co., Inc., 283 A.D. 

1041.  Because the Complaint sets forth a present, actual controversy, Defendants’ motion to 

dismiss the Declaratory Relief claim should be denied.   

B.   The Complaint States Claims for Unjust Enrichment  

To prevail on a claim for unjust enrichment, a party must show that (1) the other party 

was enriched, (2) at that party's expense, and (3) that it is against equity and good conscience to 

permit the other party to retain what is sought to be recovered.”  Cruz v. McAneny, 31 A.D.3d 54, 

59, 816 N.Y.S.2d 486 (2d Dep’t 2006).45  The Complaint alleges facts in support of each of these 

elements.  Defendants have received funding and investments from which they have personally 

benefitted, by representing that they represented Plaintiffs’ interests, when they did not, and have 

entered into a fraudulent and corrupt scheme before Ecuadorian courts and elsewhere, which 

they have used to enrich themselves, to Plaintiffs’ detriment, and which has also jeopardized 

both the legitimacy of the Ecuador Judgment, to which the Huaorani Plaintiffs are rightful 

beneficiaries, and Plaintiffs’ underlying claims.  See, e.g., Compl.¶¶ 54-56, 92, 107-108, 114-

115; see also Exs. 3-14 to Boyd Decl.  

                                                                                                                                                             
satisfy the Ecuador Judgment.  See Ex. 27 to Crawford Aff. 
45  The Second Department has held that a constructive trust is an appropriate remedy for unjust enrichment: 
“The ultimate purpose of a constructive trust is to prevent unjust enrichment and, thus, a constructive trust may be 
imposed when property has been acquired in such circumstances that the holder of the legal title may not in good 
conscience retain the beneficial interest. The usual elements of a constructive trust are (1) a confidential or fiduciary 
relationship, (2) a promise, (3) a transfer in reliance thereon and (4) unjust enrichment.  However, these factors 
should be applied flexibly.  Thus, courts can and will impose constructive trusts whenever necessary to satisfy the 
demands of justice.  Cruz, 31 A.D.3d at 58-59.  
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Defendants assert, again without citing a relevant authority, that Plaintiffs’ allegation that 

Defendants sold interests in the judgment to third parties does not save their unjust enrichment 

claim, because this purportedly does not constitute a benefit conferred on the Donziger 

Defendants by Plaintiffs—but rather a benefit conferred solely by the 48 plaintiffs (the LAPs) in 

the Ecuador (Lago Agrio) litigation because the judgment “was awarded on behalf of the LAPs.”  

(Mot. at 28).  This argument shows precisely why Plaintiffs need protection from this Court.  

The notion that funders would invest tens of millions of dollars to fund litigation on behalf of 

only 48 individuals (when Defendants contend, at the same time, that there are thousands of 

injured parties and that they represent all of them) is absurd; to the contrary, Defendants were 

only able to enrich themselves because they purported to represent all of the injured parties, 

including Plaintiffs and other Huaorani, and their funders (and many others) relied on those 

representations.  Similarly, Defendants’ assertion that the Ecuador judgment was awarded (only) 

on behalf of the LAPs—after also arguing, on the previous page of the Motion, that Plaintiffs’ 

claims are “moot” because “ADF has not denied” Plaintiffs’ interest in that same judgment (Mot. 

at 27)—show how Defendants shamelessly manipulate the “facts” to serve their interests and 

why it would be against equity and good conscience to allow Defendants and their cohorts to 

retain the profits from their enterprise.   

Such obtuse statements further ignore the damning evidence showing that Defendants, by 

entering into contingency fee agreements between themselves and assigning and using the 

Plaintiffs’ claims as “collateral,” have been richly rewarded by selling those interests to fund 

“litigation” (ostensibly on behalf of Plaintiffs, but in fact, to enrich themselves), and by spending 

substantial sums to benefit themselves—including purchasing a home for ADF’s founder Luis 

Yanza, paying generous salaries and bonuses to Yanza, Donziger and their cohorts, and spending 

large sums to try to cover up and profit from their wrongdoings.  See Exs. 17, 24 to Crawford 

Aff.; see LMWT Realty Corp. v. Davis Agency, 85 N.Y.2d 462, 467, 626 N.Y.S.2d 39 (1995) 

(attorney acquires a "vested property interest" in cause of action at the signing of contingency 

retainer agreement through charging lien and thus "title to 'property and rights to property'").   
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Accordingly, Defendants’ motion to dismiss Plaintiffs’ unjust enrichment claim should 

be denied. 

C. The Complaint Sufficiently Alleges a Breach of Fiduciary Duty 

Under New York law, the elements of a cause of action to recover damages for breach of 

fiduciary duty are (1) the existence of a fiduciary relationship, (2) misconduct by the defendant, 

and (3) damages directly caused by the defendant's misconduct.  See Palmetto Partners, L.P. v 

AJW Qualified Partners, LLC, 83 A.D.3d 804, 807, 921 N.Y.S.2d 260 (2011) (“(A) fiduciary 

relationship arises 'between two persons when one of them is under a duty to act for or to give 

advice for the benefit of another upon matters within the scope of the relation.'”).  “When the 

lawyer represents that she is acting on the third party's behalf, the attorney is estopped from 

denying the attorney-client relationship and may be held liable for breach of fiduciary duty or 

negligence.” Crossland Sav. FSB v. Rockwood Ins. Co., 700 F. Supp. 1274, 1281-1283 

(S.D.N.Y. 1988); see also Schwartz v. Greenfield, Stein & Weisinger, 90 Misc. 2d 882, 885, 396 

N.Y.S.2d 582 (N.Y. Sup. Ct. 1977).  It is "not mandatory that a fiduciary relationship be 

formalized in writing, and any inquiry into whether such obligation exists is necessarily fact-

specific to the particular case."  Wiener v. Lazard Freres & Co., 241 A.D.2d 114, 122, 672 

N.Y.S.2d 8 (1st Dep’t 1998). As the First Department has repeatedly held, a court will not 

dismiss a breach of fiduciary claim so long as the plaintiff's claims "raise a factual issue 

regarding the existence of a fiduciary duty."  Bestolife Corp. v. Am. Amicable Life, 5 A.D.3d 211, 

216, 774 N.Y.S.2d 18 (1st Dep't 2004); Frydman & Co. v. Credit Suisse First Boston Corp., 272 

A.D.2d 236, 237, 708 N.Y.S.2d 77 (1st Dep’t 2000). 

Here, as noted above, Plaintiffs have alleged that Defendants made representations to the 

Ecuador court that they represented Plaintiffs’ interests in the Ecuador Litigation, resulting in the 

Ecuador Judgment.  See Compl.¶ 55.  Plaintiffs have further alleged that Defendants used similar 

representations to monetize portions of that judgment, and that Defendants have engaged in a 

pattern of misconduct, which includes unjustly enriching themselves.  By virtue of such 

representations and actions, Defendants owe certain fiduciary duties to Plaintiffs, including a 
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duty to protect their interests in the Lago Agrio Judgment, and Defendants have breached those 

duties.  Wiener, 241 A.D.2d at 122; see Compl. ¶¶ 90-103.   Therefore, there can be no dispute 

that Plaintiffs, at the very minimum, have raised a factual issue concerning the existence of a 

fiduciary relationship between the Donziger Defendants and Plaintiffs, and that Defendants have 

breached their fiduciary duty.  Bestolife, 5 A.D.3d at 216. 

D. The Complaint Sufficiently Alleges a Claim for Accounting 

Defendants admit that in order to state a cause of action for an accounting, Plaintiffs need 

only plead that they had a confidential or fiduciary relationship with Defendants, and that 

Defendants were entrusted with money and/or property belonging to Plaintiffs.  (Mot. at 30).  

Nevertheless, without any authority cited, Defendants contend that Plaintiffs admit that they had 

no retainer agreement with the Donziger Defendants (as noted above, an irrelevancy to the 

existence of a fiduciary duty) and that the Ecuador Judgment has not yet been enforced.  Id.  

Such contentions ignore the allegations regarding Defendants’ purported representation of 

Plaintiffs and their actions to assign to themselves Plaintiffs’ rights and interests to a remedy for 

harms to Plaintiffs and to unjustly profit from such conduct.  See Compl. ¶¶ 54-56, 92, 94, 99, 

117; see also Amherst Magnetic Imaging Assoc. v. Community Blue, 239 A.D.2d 892, 659 

N.Y.S.2d 657 (4th Dep’t 1997); Hamilton v. Patrolmen's Benevolent Ass'n of City of New York, 

276 A.D. 863, 93 N.Y.S.2d 220 (2d Dep’t 1949) (cause of action for accounting stated "[t]he 

allegations in the complaint sufficiently allege that the individual defendants have kept monies 

belonging to the membership corporation of which they are officers and trustees.") Thus, 

Defendants’ motion to dismiss Plaintiffs’ claims for accounting must be denied. 

CONCLUSION 

For the foregoing reasons, Defendants’ Motion to Dismiss should be denied in its 

entirety. 
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