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GOVERNMENT’S REPLY TO PETITION 

I. Introduction

Petitioner Alexander Hilton is charged by Scottish authorities with the attempted murder

of fellow American student Robert Forbes in St. Andrews, Scotland.  On February 12, 2013,

pursuant to an official request from Scotland, the United States sought Hilton’s extradition to the

United Kingdom to face the pending charge.  At an extradition hearing on March 7, 2013, Hilton

conceded the government satisfied the well-established legal requirements to support the

issuance of a certificate of extradition.  Instead, he argued that his extradition would violate the

U.S.  Constitution because the Scottish criminal justice system permits conviction on majority

verdicts.  He further argued that his mental condition barred his extradition.  On May 17, 2013,

the Court (Boal, MJ) issued a certificate of extradition, finding that the government satisfied the

legal requirements to extradite Hilton and rejecting his Constitutional and mental health

arguments as beyond the scope of her authority to consider. 

By this habeas action, Hilton now seeks review of the Magistrate Judge’s decision. 

Hilton raises the same two arguments previously rejected by the Magistrate Judge.  First, he

claims that his extradition would violate the United States Constitution because Scottish law
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permits a verdict of guilty upon a majority jury.  He is simply wrong.  The U.S. Constitution

does not require the criminal justice system of a foreign country to conform to the U.S.

Constitution as a condition of extradition. Moreover, any concerns about the fairness of a foreign

country's judicial system is properly considered only by the Secretary of State.  Second, Hilton

claims his long-standing mental illness precludes extradition.  To the contrary, the law is clear

that the Court cannot substantively consider this argument because any authority to block

extradition based on Hilton’s mental illness rests also exclusively with the Secretary of State, not

the Court.  Accordingly, the Court should dismiss the petition.  

II. Facts

Scottish authorities allege that on March 5, 2011, Hilton spiked a bottle of wine with

poisonous methanol, gave it to Robert Forbes, and encouraged him to drink the contents. Forbes

drank it, even though it tasted foul, and he later fell ill. Request for Extradition, Docket No. 3-2

at ¶ 1.1 and ¶ 6.1.  He was hospitalized, suffered permanent damage to his eyesight, and would

have died but for prompt medical treatment, which easily could have come too late. Id. at ¶ 2.26,

¶ 3.1.  On December 2, 2011, after a full investigation, Scottish authorities charged Hilton with

attempted murder. Id. at ¶ 18.  Hilton has conceded that the government has established that

there is adequate probable cause to support the charge. Docket No. 36 at 7.

III. Procedural History

On February 12, 2013, the government filed a complaint seeking an arrest warrant and

the extradition of Hilton.1  Docket No. 36 at 1. On March 7, 2013, the Court held an extradition

     1 Hilton was arrested the next day.  Following a detention hearing, the Court found that Hilton
did not pose a risk of flight or danger to the community.  Relying on his history of mental illness,
the Court further found the existence of special circumstances to rebut the presumption against bail
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hearing at which the government offered authenticated documents including the Certified

Request for Extradition and the pertinent extradition treaty.  On May 3, 2013, the Court issued a

decision finding Hilton extraditable to Scotland for the offense of attempted murder.  Docket No,

36.  On May 17, the Court issued the Certificate of Extradition, but stayed its effect for 60 days

to permit Hilton to pursue habeas relief.  Docket Nos. 40, 44.  On July 16, 2013, at the

conclusion of the 60 day period, Hilton filed the instant habeas petition.2

IV. Magistrate Judge’s Decision

In its May 3 decision, the Court found that Hilton explicitly conceded at the extradition

hearing that: a valid treaty exists, the charged crime of attempted murder is covered by the treaty,

and the government had shown probable cause for the charge. Docket No. 36 at 7.  The Court

further noted that Hilton did not contest the authenticity of the documents filed by the

government to support extradition. Id.  Instead, Hilton made two arguments.  First he argued that

extradition would violate the United States Constitution and the extradition treaty between the

United States and the United Kingdom because Scottish law requires only a simple majority of

jurors to return a guilty verdict.  Second, he claimed that he should not be extradited on

humanitarian grounds due to his severe mental impairments. Docket No. 36 at 7-8.

in extradition proceedings.  Hilton was released on March 5, 2013, and presently remains on the
conditions of release fashioned by the Magistrate Judge. Docket Nos. 27, 28, 44.

     2  Commitment is statutorily mandated following certification of extradition.  18 U.S.C. § 3184. 
Despite this mandate, the Magistrate Judge ordered that Hilton shall remain released on the same
conditions and “shall surrender for commitment within thirty days after a denial of his petition
absent further order of the Court.” Docket No. 44 at 6 (emphasis added).  The government
requests the Court vacate this order and order instead that Hilton be committed to the custody of the
U.S. Marshal’s Service immediately upon denial of the habeas petition. Due to the importance of
international relations and obligations underlying extradition treaties, there is a presumption against
bail even before certification. Wright v. Henkel, 190 U.S. 40 (1903).  
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The Court rejected both arguments on strictly legal grounds.  As to the first, the Court

noted that the existence of a treaty executed by the Executive and approved by the Senate

indicates, at least in a general sense, that those branches consider the treaty partner’s justice

system sufficiently fair to justify sending the accused there for trial. Docket No. 36 at 8-9; citing

Matter of Extradition of Howard, 996 F.2d 1320, 1329 (1st Cir. 1993).  Under the well-

established rule of non-inquiry, courts may not investigate the fairness of a requesting nation’s

justice system or the procedures or treatment which await the fugitive. United States v. Kin

Hong, 11) F.3d 103, 110 (1st Cir. 1997). Docket No. 36 at 8-10.  Particular questions regarding

the fairness of a country’s procedures in individual cases are considered political questions and

courts must defer to the intentions of the State Departments of the signatory countries. Matter of

Extradition of Manzi, 888 F.2d 204, 206 (1st Cir. 1989).  

As to the second, the Court found that any decision to block extradition on humanitarian

grounds is solely within the discretion of the Secretary of State; the courts lack authority to

intercede on this ground.  Thus, although the Court appreciated the seriousness of Hilton’s

mental condition, it was without authority to consider it in the extradition context. Docket No. 36

at 10-11.  

V. Hilton’s Arguments in the Petition

Hilton repeats at considerable length the two arguments he pursued before the Magistrate

Judge.  He does not explain why the Court rejected the arguments and he fails to refute the

overwhelming legal support for the Court’s decision.3

     3Hilton names the U.S. Marshal, Attorney General, and Secretary of State as respondents in his
habeas petition.  The Secretary and Attorney General should be dismissed as respondents. Habeas
review is the only proper vehicle for review of a certification decision, Koskotas v. Roche, 740
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Hilton repeats the argument that extraditing him would violate the U.S. Constitution and

the U.S./U.K. extradition treaty because Scotland does not require a unanimous verdict and

permits conviction based on a “mere majority” of eight out of fifteen jurors. Hilton avers that if

employed in the United States, the Scottish practice would violate a defendant’s right to a jury

trial. Petition at 9-10; Burch v. Louisiana, 441 U.S. 130 (1979)(holding unanimity required for

guilty verdict by jury of six).  The problem with the argument, as Hilton grudgingly

acknowledges, is that the well-established rule of non-inquiry provides that courts may not

investigate the fairness of the requesting nation’s criminal justice system.  United States v. Kin

Hong, 110 F.3d 103, 110 (1st Cir. 1997). Hilton makes three related arguments in an apparent

attempt to overcome this obstacle.  First, he argues it would violate the Constitution to extradite

him to a country whose justice system fails to meet the standards of the U.S. Constitution, as he

alleges the Scottish jury system does.  Second, he claims that the “Senate was never apprised of

the idiosyncratic jury system in Scotland,” and therefore did not give its “knowing advice and

consent” to the treaty, presumably rendering the rule of non-inquiry inapplicable. Id. at 10-12. 

Finally, he notes that some courts have expressed ‘disquiet’ with the rule of non-inquiry and can

imagine situations in which the fugitive would be subject “to procedures or punishment so

antipathetic to a federal court’s sense of decency as to require re-examination of the rule. Galina

F.Supp. 904, 909 (D. Mass. 1990), and the proper respondent in a habeas proceeding is “the person
who has custody over” the petitioner. 28 U.S.C. §2242; Rumsfeld v. Padilla, 524 U.S. 426, 461
(2004)(respondent is usually the petitioner’s immediate custodian).  A person released on bail
conditions in an extradition proceeding is best viewed as in the constructive custody of the
Marshal’s Service. Hensley v. Mun. Ct., 411 U.S. 345 (1973)(person released pending appeal is ‘in
custody’ for habeas purposes); LoBue v. Christopher, 82 F.3d 1081 (D.C. Cir. 1996).  Since neither
the Secretary nor Attorney General have custody of Hilton, they should be dismissed and the caption
re-styled. Arnett v. United States, 845 F.Supp. 796, 798 (D.Kan. 1994)(restyling caption to reflect
proper parties).
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v. Fraser, 278 F.2d 77, 79 (2d Cir. 1960).  Although unable to cite a single case in which the rule

was not followed, Hilton argues that his case is such an exception.

Hilton also repeats the argument that he has “severe psychological impairments” which

lead to the “real risk” that he will commit suicide if extradited.  Based on the testimony of

forensic psychiatrist Dr. Judith Edersheim, Hilton has “a long-standing history of serious mental

illness and suicidal behavior,” he presently has a “primary psychotic disorder” pointing to

Schizophrenia, and he “deteriorates markedly” when he is not at home.  According to Dr.

Edersheim, extraditing Hilton “would cause an immediate deterioration in his mental status and

acutely increase his risk of suicide.”  On this factual predicate, Hilton claims his extradition to

Scotland - and the consequent risk that his mental state will deteriorate and he will commit

suicide - constitutes a death sentence in violation of his right to due process.  He argues the rule

of non-inquiry is inapplicable in this context because he is challenging the actions of the United

States government in detaining and transferring him, not the actions the Scottish authorities take

when he arrives.  He further argues the principle of reciprocity supports denial of his extradition

because under the laws of the United Kingdom, UK courts are authorized to deny extradition on

grounds of mental health. 

VI. Discussion

1. General Standards

In the United States, extradition is governed by statute and involves a two-step procedure

which divides responsibility for extradition between a judicial officer (in this instance the

Magistrate Judge) and the Secretary of State. In brief, the judicial officer, upon complaint, issues

an arrest warrant for an individual sought for extradition, provided that there is an extradition
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treaty between the United States and the relevant foreign government and that the crime charged

is covered by the treaty.  The judicial officer then conducts a hearing to determine if she deems

“the evidence sufficient to sustain the charge under the provisions of the proper treaty.” If the

judicial officer makes such a determination, she “ shall certify” to the Secretary of State that a

warrant for the surrender of the relator “may issue.” 28 U.S.C. 3184; United States v. Kin Hong,

110 F.3d 103, 110 (1st Cir. 1997).

“Thus, under 18 U.S.C. § 3184, the judicial officer's inquiry is limited to a narrow set of

issues concerning the existence of a treaty, the offense charged, and the quantum of evidence

offered. The larger assessment of extradition and its consequences is committed to the Secretary

of State. This bifurcated procedure reflects the fact that extradition proceedings contain legal

issues peculiarly suited for judicial resolution, such as questions of the standard of proof,

competence of evidence, and treaty construction, yet simultaneously implicate questions of

foreign policy, which are better answered by the executive branch. Both institutional competence

rationales and our constitutional structure, which places primary responsibility for foreign affairs

in the executive branch, support this division of labor.” Kin Hong, 110 F.3d at 111; Matter of

Extradition of Howard, 996 F.2d 1320, 1329 (1st Cir. 1993)(under the limited and special

authority in extradition matters, the judicial officer's “only tasks are to determine whether an

individual is extraditable, and if so, to certify extraditability to the ultimate decisionmaker (the

Secretary of State).”); 18 U.S.C. §§ 3184, 3186.

The rule of non-inquiry is central to this division of labor. “More than just a principle of

treaty construction, the rule of non-inquiry tightly limits the appropriate scope of judicial

analysis in an extradition proceeding.”  Kin Hong, 110 F.3d at 110-111. Under the rule of
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non-inquiry, courts refrain from “investigating the fairness of a requesting nation's justice

system,” and from inquiring “into the procedures or treatment which await a surrendered fugitive

in the requesting country . . . The rule of non-inquiry, like extradition procedures generally, is

shaped by concerns about institutional competence and by notions of separation of powers. It is

not that questions about what awaits the relator in the requesting country are irrelevant to

extradition; it is that there is another branch of government, which has both final say and greater

discretion in these proceedings, to whom these questions are more properly addressed.” Id.

(citations omitted). Thus, upon a finding that the evidence submitted is “sufficient to sustain

the charge under the provisions of the proper treaty or convention,” 18 U.S.C. § 3184, authority

devolves to the Secretary of State, who conducts an independent review and may exercise broad

discretion to properly consider myriad factors affecting both Mr. Hilton and foreign relations.  In

short, it is the Secretary of State, and not the Court, who is responsible for deciding whether the

fugitive should be surrendered to the requesting country.  In discharging that responsibility, the

Secretary may properly consider the requesting country’s criminal justice system and the

fugitive’s mental health and may attach conditions to the warrant of extradition and utilize other

diplomatic means to obtain fair treatment.  18 U.S.C. §§ 3184, 3186;  Kin-Hong, 110 F.3d at

110-111. 

Habeas review of a Magistrate Judge’s decision to issue a certificate of extradition is

even more limited.  Matter of Extradition of Manzi, 888 F.2d 204, 205 (1st Cir. 1989). The

reviewing court may only examine whether the magistrate had jurisdiction to consider the

matter, whether the offense charged is within the treaty, and, by a somewhat liberal construction,

whether there was any evidence warranting the finding that there was reasonable ground to
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believe the accused guilty. Id.; Martin v. Warden, Atlanta Pen, 993 F.2d 824, 828 (11th

Cir.1993).  None of these limited issues is even challenged by Hilton in his habeas petition.  On

this basis alone, the Court should therefore dismiss the petition.

2. Certifying Hilton’s Extradition to Scotland Does Not Violate the Treaty or
His Constitutional Rights

Hilton argues that his extradition to Scotland would violate his Constitutional rights and,

as a consequence, would also violate particular provisions of the extradition treaty between the

United States and the United Kingdom.  As Hilton notes, the treaty requires that it be

implemented in accordance with the United States Constitution and that the United States

government is not required to take any action prohibited by the Constitution. Extradition Treaty,

Sections 1 and 3. He avers that Scottish law requires only a simple majority of jurors in order to

return a guilty verdict.  Hilton argues that majority verdicts violate the U.S. Constitution.  Thus,

according to Hilton, extraditing him - and thereby subjecting him to the majority verdict

procedure in Scotland - would violate both the United States Constitution and the terms of the

treaty.  Both arguments suffer the same flaw.

A. Hilton Cannot Block Extradition Merely Because Scotland’s Criminal
Justice System Allows for Majority-Jury Verdicts 

An individual in an extradition hearing has no right to insure that the requesting country

adhere to the specific guarantees contained in the United States Constitution. Martin v. Warden,

Atlanta Pen, 993 F.2d 824, 830 (11th Cir. 1993)(rejecting claim that extradition would violate

right to speedy trial under U.S. Constitution).  The surrender of “an American citizen required by

treaty for purposes of a foreign criminal proceeding is unimpaired by an absence in the foreign

judicial system of safeguards in all respects equivalent to those constitutionally enjoined upon
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American trials,” Holmes v. Laird, 459 F.2d 1211, 1219 (D.C.Cir. 1972).  Thus, it is well-settled

that an individual cannot block his extradition because the other country’s judicial procedures do

not comport with the requirements of the U.S. Constitution. Plaster v. United States, 720 F.2d

340, 349, n. 9 (4th Cir, 1983); cf. Basso v. U.S. Marshal, 278 Fed. Appx. 886, 887 (11th Cir.

2008) (refusing to consider relator's “assertion that he would be subject to due process violations

if extradited,” and holding “the rule of non-inquiry prevents an extradition magistrate, without

exception, from assessing the receiving country's judicial system.”); In Re Ryan, 360 F.Supp.

270 (E.D.N.Y. 1973)(“There is no constitutional right to be free from double jeopardy resulting

from extradition to the demanding country.”)

The rule’s rationale was explained in Neely v. Henkel, 180 U.S. 109 (1901). There, the

petitioner had filed a writ of habeas corpus challenging extradition to Cuba on the ground that

the statute providing the basis for his extradition was unconstitutional, in that it did not secure

for him all of the rights he would have under the Constitution if tried in this country.  The Court

rejected the claim and wrote that the foreign proceedings are not to be tested by our own

constitutional safeguards because those safeguards “have no relation to crimes committed

without the jurisdiction of the United States against the laws of a foreign country.” Id. at 123. 

“When an American citizen commits a crime in a foreign country, he cannot complain if required

to submit to such modes of trial and to such punishment as the laws of that country may

prescribe for its own people, unless a different mode be provided for by treaty stipulations

between that country and the United States.” Id.  Merely because the fugitive is a United States

citizen “does not give him an immunity to commit crime in other countries, nor entitle him to

demand, of right, a trial in any other mode than that allowed to its own people by the country
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whose laws he had violated and from whose justice he has fled.” Id.;  Lindstrom v. Gilkey, 1999

WL 342320 (N.D.Ill.,1999) (“The due process clause does not apply to foreign governments, and

courts are not to demand that other jurisdictions live by the specific requirements of the due

process clause.”).  

The extradition treaty at issue does not state that the United Kingdom needs to abide by

the U.S. Constitution. The Senate was certainly aware, at the time of ratification of this treaty, of

the line of cases stating that U.S. constitutional protections do not extend to a U.S. person

abroad.  The Senate could have made any such requirement explicit in the treaty if it wanted to

“overrule” those cases.  

Both by statute and by the rule of non-inquiry, any claim that Hilton will be subject to

injustice in Scotland is considered by the Secretary of State, not by this Court.  See 18 U.S.C. §§

3184, 3186.  In making extradition determinations, "[t]he Secretary exercises broad discretion

and may properly consider factors affecting both the individual defendant as well as foreign

relations - factors that may be beyond the scope of the magistrate judge's review."  Sidali v.

I.N.S., 107 F.3d 191, 195 n.7 (3d Cir. 1997).  The Secretary may take into account humanitarian

claims and applicable statutes, treaties, or policies regarding appropriate treatment in the

receiving country and obtain case specific assurances.  See, Ntakirutimana v. Reno, 184 F.3d

419, 430 (5th Cir. 1999).  This is consistent with the long-held understanding that surrender of a

fugitive to a foreign government is "purely a national act . . . performed through the Secretary of

State," within the Executive's "powers to conduct foreign affairs."  See In re Kaine, 55 U.S. 103,

110 (1852).  
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B. Hilton’s Claim that the Senate Was Unaware of Scotland’s Majority
Verdict Procedure is Immaterial

Hilton claims that it is “crystal clear” that the Senate was “totally unaware” of the

majority verdict feature of Scottish law when it ratified the treaty.  Memorandum in Opposition

to Extradition at 4-5.  The factual claim is dubious.  Hilton’s own Exhibit I demonstrates that

simple majority verdicts had become formally established as an integral part of trial by jury in

Scotland by the sixteenth century.4   One might reasonably assume the Senate was aware of, or

justified in continuing to accept, such long-standing procedure. 

In any event, the claim is wholly immaterial.  The Constitutional authority to enter into

an extradition treaty is reserved to the Executive, with the advice and consent of the Senate. 

U.S. Constitution, Article II, Section 2. There is no role for the Courts to pass on the wisdom of

the treaty or the sufficiency of the Senate’s advice and consent.  Having conceded that the treaty

is valid, Hilton’s claim that the Senate’s review was somehow lacking is clearly beside the point. 

Hilton seems to suggest that the majority verdict procedure places Scotland outside the

boundary of civilized nations with fair criminal justice systems.  However, even Hilton

acknowledges that the U.S. Constitution does not require unanimity in jury verdicts in the

several states.  See Johnson v. Louisiana, 406 U.S. 356 (1972).  The Executive, with the advice

     4  Exhibit I also states that “Germany does not have juries in the traditional sense, . . . serious
crimes are heard by a panel of 5 (comprising 3 professional judges and 2 lay members).”  Despite
the lack of a traditional jury trial, the United States entered an extradition treaty with Germany, as
it did with many other countries that employ the German model, including Austria, Bulgaria, Czech
Republic, Denmark, Estonia, Finland, Hungary, Latvia, Poland, Slovakia, Slovenia, Sweden,
Switzerland, and Ukraine.  18 U.S.C. § 3181; John D. Jackson and Nikolay P. Kovalev, Lay
Adjudication and Human Rights in Europe, 13 Columbia Journal of European Law 83 (Winter
2006/2007). 
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and consent of the Senate, entered into a valid extradition treaty with the United Kingdom and

Scotland.  Having conceded the treaty is valid, the degree or nature of the Senate’s consideration

is not relevant to this proceeding.

C. The Scottish Justice System is not Antipathetic to the Federal Court’s
Sense of Decency

 Hilton does not offer any case in which a court has held that an existing extradition treaty

was unenforceable due to a feature affecting the fairness of the requesting country’s criminal

justice system.  Indeed, he argues only that some courts have expressed disquiet with the rule of

non-inquiry because they can imagine situations in which the relator, upon extradition, would be

subject to procedures or conditions so “antipathetic to a federal court’s sense of decency” as to

require re-examination of the principle of non-inquiry.  Gallina v. Fraser, 278 F.2d 77, 79 (2d

Cir. 1960)(upholding extradition where defendant tried in abstentia, conditions of surrender are

determined by the Executive); Kin Hong, 110 F.3d at 112 (approving extradition to Hong Kong

despite imminent reversion of the colony from the United Kingdom to the People’s Republic of

China because the circumstances reveal nothing that “shocks the conscience of this court.”). The

exception remains theoretical, however, because no federal court has applied it to grant habeas

relief in an extradition case. Hoxha v. Levi, 465 F.3d 554, 564 fn 14 (3rd Cir. 2006); In re

Extradition of Chan Seong-I, 346 F.Supp.2d 1149, 1157 (D.N.M. 2004).

Nor is this that imaginary case.  Scotland is part of the United Kingdom, one of this

country’s “most trusted treaty partners.”   Kin-Hong, 110 F.3d at 112.  It would be incongruous

and insulting to find the exception applies here.  Indeed, courts have refused to make such a

finding in the face of significantly more severe allegations of malfeasance in a foreign country

than those raised here, properly deferring consideration of the issues to the Secretary of State. 
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Cf.  Sindona v. Grant, 619 F.2d 167 (2d Cir.1980)(refusing to consider allegation that relator

would be murdered upon extradition); Matter of Extradition of Singh, 123 F.R.D. 127 (D.N.J.

1987)(no exception to rule of non-inquiry despite allegation that relator would be subject to

torture and murder upon extradition to India); Lopez-Smith v. Hood, 121 F.3d 1322 (9th Cir.

1997)(upholding extradition to Mexico despite allegations of extortion by Mexican officials in

case); Hoxha v. Levi, 371 F.Supp.2d 651 (E.D.Pa. 2005)(authorizing extradition to Albania

despite allegations of inhumane conditions and torture; those matters are for the Secretary to

consider); In re Extradition of Tawakkal, __ F.Supp.2d __, 2008 WL 3895578 (E.D.Va.

2008)(authorizing extradition to Pakistan notwithstanding allegations regarding likely torture

and corruption).

  These same principles have been applied to defeat claims of relators similar in nature to

those raised by Hilton.  For example, there was no bar to extradition in a case where the relator

was charged in Canada with sexual assault and gross indecency alleged to have occurred over 35

years earlier, despite the relator’s argument that extradition violated due process because the

charges, though proper under Canadian law, would be barred by the statute of limitations in the

United States. Murphy v. United States,199 F.3d 599, 603 (2d Cir. 1999).  Likewise, the Ninth

Circuit analyzed the extradition statute and the rule of non-inquiry and concluded that the court

had no authority to refuse to issue a certificate of extradition of an American citizen to Thailand,

despite his claim that Thailand’s possible imposition of the death penalty for a non-violent drug

offense violated due process. Prasoprat v. Benov, 421 F.3d 1009, 1016 (9th Cir. 2005).

In short, Scotland’s reliance on majority verdicts does not render Hilton’s extradition

unconstitutional or otherwise in violation of the existing extradition treaty.  The claim that it is
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fundamentally unfair to subject Hilton to Scottish criminal procedure, including potential guilt

on the basis of a majority verdict, is without merit and simply not cognizable in this Court. 

Rather, the claim is committed to the authority and discretion of the Secretary of State.  

2. Hilton’s Psychological Condition Does Not Provide a Basis Upon Which to
Refuse to Issue a Certificate of Extradition

Hilton next claims that his mental health condition precludes extradition on humanitarian

grounds.  However, the same rule of non-inquiry principles make clear that the Secretary of State

has sole authority and discretion under 18 U.S.C. § 3186 and the relevant treaty to determine

whether a request for extradition should be denied on humanitarian grounds because of

procedures or treatment awaiting the surrendered fugitive.  See Quinn v. Robinson, 783 F.2d 776,

790-791 (9th Cir. 1986); Ahmad v. Wigen, 910 F.2d 1063, 1066 (2d Cir. 1990)(“the degree of

risk to [the accused’s] life from extradition is an issue that properly falls within the exclusive

purview of the executive branch.”)(emphasis in original); Martin v. Warden, Atalanta

Penitentiary, 993 F.2d 824, 830 (11th Cir. 1993) (“humanitarian consideration are matters

properly reviewed by the Department of State); Trinidad y Garcia v. Thomas, 683 F.3d 952, 960

(2d Cir.2012)(it is the Secretary of State's role, not the courts', “to determine whether extradition

should be denied on humanitarian grounds or on account of the treatment that the fugitive is

likely to receive upon his return to the requesting state.”);  Prasoprat v. Benov, 421 F.3d 1009,

1016 (9th Cir. 2005) (“it is the role of the Secretary of State, not the courts, to determine whether

extradition should be denied on humanitarian grounds or on account of the treatment that the

fugitive is likely to receive upon his return to the requesting state.”).

Hilton spends considerable effort to detail the findings of his hired forensic psychologist.

Petition at 3-8, 16-20.  Likewise, the Magistrate Judge appreciated the seriousness of Hilton’s
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mental health problems. Docket No. 36 at 11.  However, as the Magistrate Judge properly

concluded, Hilton’s mental health problems are for the sole consideration of the Secretary of

State.  

Hilton attempts to distinguish his case from other cases where relators claimed

extradition was barred on humanitarian grounds.  His case is different, Hilton claims, because he

is not challenging the treatment that awaits him in another country but instead he challenges the

conduct of the U.S. government in detaining and transferring him to a foreign country despite his

mental health problems.  He cites Plaster v. United States, 720 F.2d 340, 346 (4th Cir.1983) and

Matter of Burt, 737 F.2d 1477, 1482-87 (7th Cir. 1984).  In Plaster, the Court held that

extradition would infringe Plaster's due process rights because it would violate the terms of a

separate immunity agreement between Plaster and the United States government.  In Burt, the

Court addressed the substantive merits of the relator’s due process claim because the extradition

request was inextricably tied together with a 15 year history of separate decisions by the U.S.

military and U.S. prosecutors that affected the relator’s rights.  Here, there is no comparable

separate action by the United States; there is only the decision whether or not to extradite.  In

essence, Hilton seems to argue that it would violate the Constitution’s due process clause to take

him into custody because he is so mentally ill.  But of course, that cannot be true.  If Hilton were

charged in the United States with attempted murder, his detention would be constitutional

notwithstanding any mental illness. 

This case is less like Plaster and Burt and more like Romeo v. Roache, 820 F.2d 540 (1st

Cir. 1987).  In Romeo, the relator claimed it was unconstitutional to certify his extradition

because he was mentally incompetent. The First Circuit concluded that competency was a matter
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to be determined by the jurisdiction trying the offense and not by the extraditing jurisdiction.

Accord, Lopez-Smith v. Hood, 121 F.3d 1322 (9th Cir. 1997)(relator certified for extradition to

Mexico despite claim that extradition was unconstitutional because he was mentally incompetent

to stand trial).  In short, the rule of non-inquiry commits consideration of the person’s mental

health to the discretion of the Secretary of State.  There is simply no persuasive support in the

case law for Hilton’s position that the Court can block extradition on the basis of his mental

health problems.

Hilton argues that principles of reciprocity support denial of extradition.  He cites the

case of Gary McKinnon, whose extradition was sought from the United Kingdom to the United

States.  The Home Secretary denied extradition, relying in part on the ground that McKinnon

suffered mental illness and there was a high risk that he would commit suicide if extradited.  The

reciprocity argument does not support Hilton’s position in this case.  As is clear from Exhibit R,

the decision not to extradite McKinnon was rendered by the Home Secretary.  By the same

token, the decision whether or not to extradite Mr. Hilton in consequence of his mental condition

will be rendered by the Home Secretary’s counterpart in the United States - the Secretary of

State.  It is not a matter to be considered by this court.  Likewise, Hilton cites the United

Kingdom Extradition Act of 2003, which specifically provides that a UK judge must deny

extradition if the mental condition of the person is such that it would be unjust or oppressive to

extradite him.  There is no reciprocal statute in the United States.  The principle of reciprocity, if

it applies at all in this circumstance, means that both countries should follow their own law in

considering an extradition request.  In this country, the mental health of the person is considered

by the Secretary of State, not the Court.  Even if the claimed lack of reciprocity were construed

17

Case 4:13-cv-11710-TSH   Document 6   Filed 08/09/13   Page 17 of 19



to be a violation of treaty obligations, it would be for the Executive alone to determine whether

to waive such violations or to renounce the extradition agreement. Charlton v. Kelly, 229 U.S.

447 (1913).

At base, Hilton argues that his tenuous mental condition is such that the decision to

extradite him will inevitably lead to suicide and is tantamount to a “death sentence.”  Again, this

Court is not the venue to contest and resolve that factual claim. Nothing prevents Hilton from

bringing the information concerning his mental health problems to the attention of the Secretary

of State and, for that matter, to Scottish authorities, in order to better assure that his psychiatric

condition is fully and effectively taken into account in considering the extradition request and

following any extradition.  This petition, however, is simply not the vehicle to address these

concerns.
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VII. Conclusion

The government submits that the submission on behalf of the United Kingdom is

sufficient to sustain the charge under the provisions of the applicable treaty.  Accordingly, the

government requests that the Court dismiss the petition, affirm the certification of extraditability,

and order the immediate surrender and detention of  Alexander Hilton so that the Secretary of

State may determine whether or not, and under what conditions, to surrender him to the United

Kingdom.

Respectfully submitted, 
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