
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
  
Appliance Recycling Centers of America, 
Inc., 

) 
) 
) 
) 

No.:  11-CV-888 (MJD/JSM) 

 ) 
 Plaintiff, 
vs. 
 
AMTIM Capital, Inc., 
 
 Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 

 
MEMORANDUM OF LAW  

IN SUPPORT OF  
MOTION TO DISMISS FOR 

LACK OF PERSONAL 
JURISDICTION, OR IN THE 

ALTERNATIVE, FOR  
FORUM NON CONVENIENS 

 

Defendant AMTIM Capital, Inc. (“AMTIM”), respectfully submits this 

Memorandum of Law in Support of its Motion to Dismiss for lack of personal 

jurisdiction, or in the alternative, on the basis of forum non conveniens.   

INTRODUCTION 

This dispute involves a Canadian defendant being sued over contracts that were 

negotiated and performed entirely in Canada, and which by their terms are governed by 

the law of Ontario, Canada and are to be enforced under Ontario, Canada law.   

The entire business relationship between the parties resides entirely in Canada:  

negotiation of the contracts occurred in Canada, performance of the contracts occurred in 

Canada, the territory for which the contracts applied was located in Canada, all of the 

customers who received the services provided by Plaintiff are in Canada, negotiation and 

mediation of the instant dispute occurred in Ontario, Canada, and notwithstanding the 
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lawsuit wrongfully commenced by Plaintiff in Minnesota, the enforcement of the 

contracts is to be accomplished under the law of Ontario, Canada.  Nevertheless, and 

notwithstanding the deep and encompassing connection of this business relationship with 

Toronto, Ontario, Canada, Plaintiff has now attempted to excise this one single aspect of 

the parties’ relationship, litigation of the contractual dispute between the parties, and 

transplant the same to Minnesota.  Based on these facts, Minnesota is not the proper 

forum for the parties’ dispute and the Court should not permit this litigation to go 

forward.  The Court should dismiss this action because it lacks personal jurisdiction over 

AMTIM.  Alternatively, this action should be dismissed on the basis of forum non 

conveniens.   

STATEMENT OF FACTS 

AMTIM has contracted with Appliance Recycling Centers of America, Inc. 

(“ARCA”) to solicit and manage contracts for the provision of ARCA’s recycling 

services in Canada.  (See Affidavit of Joseph M. Berta (“Berta Aff.”) ¶ 3.)  The Canadian 

operations are carried out by ARCA’s subsidiary ARCA CANADA Inc. (“ARCA 

CANADA”).  (Id.)  AMTIM is a Canadian corporation organized and existing under the 

laws of the Province of Ontario, Canada.  (Id. ¶ 2.)  This foreign corporation has never 

registered to do business in the State of Minnesota and therefore is not qualified to 

transact business as a foreign corporation in Minnesota.  (Id. ¶ 5.)  Nor has AMTIM ever 

conducted any business in Minnesota.  (Id. ¶ 6.)  AMTIM has never had any offices, 

employees or agents in Minnesota. (Id. ¶ 7.)  Nor has AMTIM ever had a bank account, 

assets, phone number, or mailing address in Minnesota.  (Id.  ¶ 8.)  Further, AMTIM has 
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never owned or leased any real or personal property in Minnesota.  (Id.)  AMTIM has 

never paid taxes in Minnesota or to any Minnesota taxing body.  (Id. ¶ 9.)  With the 

exception of this lawsuit, AMTIM has never been sued in a court in Minnesota.   (Id. 

¶ 10.)  AMTIM has never brought suit in Minnesota or otherwise been subject to 

jurisdiction in Minnesota.  (Id.)  Finally, AMTIM has never had an agent in Minnesota 

for service of process or other purposes.  (Id. ¶ 11.) 

AMTIM is a management consulting company.  (Id. ¶ 12.)  In 2004, AMTIM 

indicated to ARCA that it was interested in working with ARCA to develop an appliance 

recycling program in Ontario.  (Id.)  The parties agreed to institute a pilot program to 

determine the viability of the proposed business relationship. (Id. ¶ 13.)  Following the 

success of the pilot program, the parties decided to continue working together, eventually 

negotiating and executing a Memorandum of Understanding setting forth the parameters 

of the parties’ relationship.  (Id., Ex. B.)  This memorandum was negotiated and executed 

in Toronto.  (Id.)   

Following this initial agreement, the parties entered into the contracts at issue in 

this dispute.  (Id. ¶ 14.)  Specifically, on September 24, 2007, the parties executed the 

Amended and Restated Sales Representation Agreement and the General Management 

Agreement (collectively, the “Contracts”).  (Id., Exs. C and D.)  The negotiations 

regarding the Contracts took place in Ontario, and the final draft was prepared by 

AMTIM’s counsel in Ontario, as well.  (Id. ¶ 15.)  The Contracts were executed by 

AMTIM’s director, Joseph M. Berta, in Toronto.  (Id.)  ARCA’s president and Chief 
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Executive Officer, Edward “Jack” Cameron, executed the Contracts in Minnesota and 

then returned the same to Mr. Berta in Toronto communicating ARCA’s acceptance. (Id.)  

At all times, and as expressly set forth in the contracts, the services provided by 

AMTIM to ARCA have been performed solely in Canada.  (Id. ¶ 16.)  In particular, the 

Contracts each prescribe the territory covered by the agreements, stating:  “This 

Agreement involves AMTIM’s representation of ARCA’s Services only within the 

Country of Canada.”  (Id. ¶ 14, Exs. C and D, Territory.)  In addition, the scope of each 

Contract is limited to ARCA’s services in Canada.  (Id., Ex. C, Scope (“ARCA 

authorizes AMTIM to facilitate and assist with the solicitation of contracts to provide 

ARCA’s Services to potential Customers based in the Country of Canada.”); Ex. D, 

Scope (“ARCA authorizes AMTIM to facilitate and assist with the management of all 

contracts entered into by ARCA that provide for ARCA’s Services to be supplied in 

Canada.”).)  Finally, the Contracts both provide that the law of Ontario, Canada will 

govern the parties’ performance:  “In the event of any dispute arising from the 

interpretation of this Agreement and performance of any party, the validity and terms of 

this Agreement shall be governed by and enforced under the laws of the Province of 

Ontario.”  (Id., Exs. C and D, Governing Law.) 

Nearly all of the potential witnesses in this litigation are located in Canada, as is 

the vast majority of the potential evidence.  (Id. ¶¶ 17-19.)   For example, the potential 

witnesses located in Canada include: 

i. Joseph M. Berta, director of AMTIM and managing director of ARCA 

CANADA; 
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ii. 4-5 past and present employees of ARCA CANADA from Toronto who 

will be able to attest to the issues concerning services received; 

iii. representatives of  various customers of ARCA CANADA from Toronto 

who have monitored the performance of the contracts and will be able to 

identify the source of the services received; 

iv. accounting experts from Waterloo, Ontario that have been retained to assess 

the accounting charges that ARCA has sought to impose unilaterally upon 

ARCA CANADA in order to artificially restrict AMTIM’s compensation; 

and 

v. an expert from Ottawa, Ontario in connection with the Canada Revenue 

Agency’s transfer pricing policies. 

(Id. ¶17.)   In contrast, the only potential witness located in Minnesota is Jack Cameron.  

(Id. ¶ 18.)  Though a resident of Minnesota, Mr. Cameron is also president of ARCA 

CANADA and he travels to Ontario in that capacity several times a year.  (Id.) 

Most of the potential evidence is also located in Canada.  (Id.¶ 19.)  All of 

AMTIM’s invoices and other pertinent records are maintained in Ontario.  (Id.)  While 

records concerning some of the business conducted by ARCA CANADA exists partly in 

Canada and partly in Minnesota, almost all of the evidence that will likely be required to 

determine the issues in dispute exists in Canada.  (Id.)  For example, AMTIM has 

prepared its calculations of what is owed to it; records relating to these calculations reside 

in Canada.  (Id.)  In addition, ARCA is obligated under the Contracts to provide AMTIM 

with an Income Statement for the Canadian Operations “together with a report setting out 
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in reasonable detail its calculation of Performance Fees payable . . . ”; calculations 

prepared by ARCA have been provided to AMTIM in Canada for the years in issue.  (Id.)  

Furthermore, the Contracts, which are to be “governed by and enforced under the laws of 

the Province of Ontario,” provide AMTIM with an express right “to review all records 

pertaining to the Canadian operations of ARCA CANADA Inc. necessary to determine 

the accuracy of the Compensation and Payments” in issue.  (Id.)  The records pertaining 

to the Canadian operations of ARCA CANADA are located in Canada.  (Id.) 

AMTIM’s contacts with Minnesota are virtually nonexistent and at most 

extremely minimal.  Aside from entering into contracts with a Minnesota company, the 

only Minnesota contacts consist of phone calls and e-mails to Jack Cameron and several 

visits to Minnesota by Mr. Berta.  (Id. ¶ 20.)  By contrast, ARCA’s contacts with Canada 

are substantial.  (Id. ¶ 21.)  ARCA operates a subsidiary, ARCA CANADA, in Ontario.  

(Id.)  Two of ARCA CANADA’s directors are Canadian and reside in Toronto.  (Id.)  

ARCA also has counsel in Ontario.  (Id.)  In fact, when this dispute originally arose, 

counsel for ARCA met with AMTIM’s counsel in Toronto, Ontario, Canada, to discuss 

the disagreement.  (Id. ¶ 22.)  Subsequently, the parties engaged in mediation in Toronto.  

(Id. ¶ 22.)  ARCA’s Minnesota counsel, Timothy J. Grande, traveled to Toronto to 

participate in the mediation.  (Id.)  When mediation was unsuccessful, AMTIM advised 

ARCA that the next step was litigation, but offered to arbitrate the matter if ARCA would 

prefer.  (Id. ¶ 23.)  Instead of responding to AMTIM regarding its offer to arbitrate, 

ARCA shocked AMTIM by filing a lawsuit in the Hennepin County District Court in the 

State of Minnesota.  (Id.) 
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ARGUMENT 

AMTIM has virtually no contacts in, and this dispute has no connection to, the 

State of Minnesota.  The Court should therefore dismiss this case for lack of personal 

jurisdiction over AMTIM, or in the alternative, on the basis of forum non conveniens. 

I. THE COURT DOES NOT HAVE PERSONAL JURISDICTION OVER 
AMTIM. 

AMTIM’s contacts with Minnesota are insufficient to confer jurisdiction on this 

Court.  Once personal jurisdiction is challenged, the plaintiff bears the burden of proving 

that such personal jurisdiction exists.  Burlington Indus. v. Maple Indus., 97 F.3d 1100, 

1102 (8th Cir. 1996).  Of course, “[a] court must have jurisdiction as a prerequisite to the 

exercise of jurisdiction.”  Land-O-Nod Co. v. Bassett Furniture Indus., 708 F.2d 1338, 

1340 (8th Cir. 1983) (citation omitted).  Because the Court does not have personal 

jurisdiction over AMTIM, the Court should dismiss this action. 

An analysis of personal jurisdiction requires a two-step inquiry:  First, the exercise 

of jurisdiction over the defendant must comply with the long-arm statute of the forum 

state; and second, the exercise of personal jurisdiction must satisfy Fourteenth 

Amendment due process requirements.  See Johnson v. Welsh Equipment, Inc., 518 F. 

Supp. 2d 1080, 1087 (D. Minn. 2007).  In Minnesota, the first step of the personal 

jurisdiction analysis collapses into the second, because Minnesota’s long-arm statute 

extends to the limits of due process.  See id. 

Courts recognize that a given defendant may be subject to either general or 

specific personal jurisdiction.  Id. at 1088. “Where a court premises jurisdiction over a 
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defendant upon the relationship between the plaintiff’s claims and the defendant’s forum 

state activities, it has been said that the court is exercising ‘specific jurisdiction.’” Id. 

(quoting Morris v. Barkbuster, Inc., 923 F.2d 1277, 1280 (8th Cir.1991)).  General 

jurisdiction, on the other hand, is “based on the defendant’s ‘continuous and systematic’ 

contacts with the forum.” Johnson, 518 F. Supp. 2d at 1088 (citing Morris, 923 F.2d at 

1280-81).  This Court has neither general nor specific jurisdiction over AMTIM. 

II. THE COURT DOES NOT HAVE GENERAL JURISDICTION OVER 
AMTIM. 

AMTIM’s contacts with Minnesota are insufficient for the purposes of general 

jurisdiction.  General personal jurisdiction exists when a foreign defendant’s contacts 

with the forum state are “continuous and systematic.”  Helicopteros Nacionales de 

Colombia v. Hall, 466 U.S. 408, 416 (1984).  When considering whether general personal 

jurisdiction exists, a court will examine all of the foreign defendant’s contacts in the 

forum state.  See Helicopteros, 466 U.S. at 416-17.  In particular, a court will consider:  

what business, if any, the foreign defendant conducts in the forum state; whether the 

defendant maintains an office, employees, or bank accounts in the forum state; the 

frequency of the foreign defendant’s visits to the forum state; correspondence between 

the foreign defendant and the forum state; and if the defendant is a business, whether that 

business was ever licensed in the forum state.  Id. 

Here, the Court does not have general jurisdiction over AMTIM.  AMTIM does 

not conduct business in Minnesota and has never had an office, employees, bank 

accounts, or assets in Minnesota.  (Berta Aff. ¶¶ 5-8.)  AMTIM has never been licensed 
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in Minnesota, nor has it ever paid taxes in Minnesota.  (Id. ¶¶ 5, 9.)  One of AMTIM’s 

principals, Mr. Berta, has visited Minnesota only a handful of times, and the 

correspondence between AMTIM and Minnesota has been limited to telephone calls and 

e-mails to ARCA.  (Id. ¶¶ 4, 20.)  These contacts with Minnesota cannot fairly be 

described as “continuous and systematic.”  See Helicopteros, 466 U.S. at 411, 416 

(holding that a foreign corporation’s contacts consisting of the negotiation of a contract 

in, employee training in, receipt of checks from, and purchases of goods from the state of 

Texas were not “continuous and systemic” contacts sufficient to permit the exercise of 

general jurisdiction ).  Thus, the Court does not have general jurisdiction over AMTIM. 

A. The Court Does Not Have Specific Jurisdiction Over AMTIM. 

The Court cannot assert specific jurisdiction over AMTIM.  Specific personal 

jurisdiction exists when a “defendant has ‘purposefully directed’ his activities at residents 

of the forum, and the litigation results from alleged injuries that ‘arise out of or relate to’ 

those activities.”  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985) (citations 

omitted).  “We test the limits of due process by applying the familiar minimum contacts 

standard; nonresident defendants must have certain minimum contacts with the forum 

such that the maintenance of the suit does not offend ‘traditional notions of fair play and 

substantial justice.’” Land-O-Nod Co., 708 F.2d at 1340 (quoting Int’l Shoe Co. v. 

Washington, 326 U.S. 310, 316 (1945)).  To establish minimum contacts, a defendant 

must have “purposefully avail[ed] [him]self of the privilege of conducting activities 

within the forum State.”  World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 
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(1980) (citation omitted).  The Eighth Circuit has developed a five factor test to 

determine whether it is proper for a court to exercise specific jurisdiction: 

(1) the nature and quality of the contacts with the forum state; (2) the 
quantity of the contacts with the forum state; (3) the relation of the cause of 
action to the contacts; (4) the interest of the forum state in providing a 
forum for its residents; and (5) the convenience of the parties. 

Land-O-Nod Co., 708 F.2d at 1340 (citation omitted); see also Johnson, 518 F. Supp. 2d 

at 1088 (citation omitted).  “These factors, however, do not provide ‘a slide rule by which 

fundamental fairness can be ascertained with mathematical precision.’”  Land-O-Nod 

Co., 708 F.2d at 1340 (quoting Toro Co. v. Ballas Liquidating Co., 572 F.2d 1267, 1270 

(8th Cir. 1978)).  Instead, the first three factors are of primary importance, while the last 

two are secondary considerations.  Johnson, 518 F. Supp. 2d at 1088.  “Ultimately, we 

must not lose sight of ‘the central concern of the inquiry’ which is ‘the relationship 

among the defendant, the forum, and the litigation.’”  Land-O-Nod Co., 708 F.2d at 1340 

(quoting Shaffer v. Heitner, 433 U.S. 186, 204 (1977)).   

In considering these five factors, it is clear that AMTIM does not have sufficient 

minimum contacts to allow the exercise of specific jurisdiction.  The Court should 

decline to exercise specific jurisdiction. 

1. The nature and quality of AMTIM’s contacts are insufficient. 

The nature and quality of AMTIM’s contacts with Minnesota do not support the 

exercise of specific jurisdiction.  AMTIM’s contacts consist entirely of entering a 

contract with a Minnesota company, and then a few visits to Minnesota and 
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communicating with the company via telephone and e-mail.  The nature and quality of 

AMTIM’s contacts therefore weighs against the exercise of jurisdiction. 

AMTIM did not purposefully avail itself of the privilege of conducting business in 

Minnesota simply by contracting with ARCA.  The Eighth Circuit has held that 

“‘[m]erely entering into a contract with a forum resident does not provide the requisite 

contacts between a [nonresident party] and the forum state.’”  Bell Paper Box, Inc. v. 

Trans W. Polymers, 53 F.3d 920, 922 (8th Cir. 1995) (quoting Iowa Elec. Light & Power 

Co. v. Atlas Corp., 603 F.2d 1301, 1303 (8th Cir. 1979)).  In addition, where performance 

of the contract took place outside of the forum state, the Eighth Circuit has found there 

was no personal jurisdiction.  See, e.g., Piper Acceptance Corp. v. W.B. Roudybush, 748 

F.2d 471, 473 (8th Cir. 1984).   

Here, in fact, the governing law provisions in the contracts indicate that AMTIM 

purposefully chose not to avail itself of the benefits and protections of Minnesota’s laws.  

The governing law clauses each state that “[i]n the event of any dispute arising from the 

interpretation of this Agreement and performance of party, the validity and terms of this 

Agreement shall be governed and enforced under the laws of the Province of Ontario.” 

(Berta Aff., Exs. C and D.)  Choice-of-law provisions, such as the one in the contracts at 

issue, are evidence that AMTIM did not “purposefully invoke[] the benefits and 

protections of [Minnesota’s] laws.  Burger King, 471 U.S. at 482 (considering choice-of-

law provision in personal jurisdiction analysis).  Moreover, the express requirement that 

the Contracts be “enforced” under the laws of Ontario indicate that the parties intended 
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that the Ontario, Canada judicial system would be charged with enforcement of the 

parties’ contracts and remedies. 

The only other contacts AMTIM had with Minnesota—a few visits, phone calls 

and e-mails to ARCA—are not adequate to provide for jurisdiction.  Indeed, “[t]he use of 

interstate facilities, such as telephones or mail, is a secondary or ancillary factor and 

cannot alone provide the minimum contacts required by due process.”  Bell Paper Box, 

53 F.3d at 922 (internal quotation marks and citation omitted).  The nature and quality of 

AMTIM’s few contacts with Minnesota thus weighs against jurisdiction. 

2. The quantity of contacts is insufficient. 

The quantity of AMTIM’s contacts with Minnesota are likewise inadequate to 

establish personal jurisdiction.  In determining whether the quantity of contacts with the 

forum state is sufficient, courts consider whether the party has, or has done, the 

following:  

• A license or certificate to do business in Minnesota; 

• Traveled to Minnesota (i.e., for work); 

• A bank account, assets, phone number, or mailing address in Minnesota; 

• Owned or leased real or personal property in Minnesota; 

• An office or employees in Minnesota; 

• An agent for service of process or for any other purpose in Minnesota; 

• Brought suit or been sued in a court in Minnesota, or otherwise been 
subject to jurisdiction in Minnesota; 

 
• Paid taxes in Minnesota or to any Minnesota taxing body; and  
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• Actively sent promotional materials into Minnesota or otherwise solicited 
business from individuals residing in Minnesota or companies located in 
Minnesota.    
 

 If a non-resident party does not have these items or has not done these things, then 

the courts have found that there was a lack of personal jurisdiction.  See Guinness Imp. 

Co. v. Mark VII Distrib., Inc., 153 F.3d 607, 614-15 (8th Cir. 1998) (discussing lack of 

contacts in Minnesota where there was no evidence defendant was licensed to do 

business in Minnesota, maintained a bank account, phone number, or mailing address in 

Minnesota, or owned property in Minnesota); Scullin Steel Co. v. Nat’l Ry. Utilization 

Corp., 676 F.2d 309, 312 (8th Cir. 1982) (dismissing for lack of personal jurisdiction 

where company was not authorized to do business in state, had no office or personnel in 

state, owned no real property in state, and did not have any agent for service of process or 

for any other purpose in the forum state); Larson v. Ass’n of Apartment Owners of 

Lahaina Shores, 606 F. Supp. 579, 583 (D. Minn. 1985) (dismissing case for lack of 

personal jurisdiction where defendants had no offices or agents in Minnesota, never 

actively sent promotional materials into Minnesota or otherwise encouraged patronage by 

Minnesotans). 

 As discussed above, AMTIM has none of these contacts, the only exceptions being 

that AMTIM has done business with ARCA and visited Minnesota at ARCA’s request on 

several occasions in connection with same.  (Berta Aff. ¶ 20.)  These nominal contacts 

are not enough to confer personal jurisdiction.  Sybaritic, Inc. v. Interport Int’l, Inc., 957 

F.2d 522, 524-25 (8th Cir. 1992) 
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3. The relation of the cause of action to the contacts is insufficient. 

ARCA’s cause of action is insufficiently related to AMTIM’s minimal contacts 

with Minnesota.  This dispute revolves around interpretation and performance of two  

contracts that were negotiated, partly executed, accepted, and performed in Canada and 

which provide for interpretation pursuant to the laws of Ontario, Canada and require 

enforcement through the laws of Ontario, Canada.  (Berta Aff. ¶¶ 15, 20, Exs. C and D.)  

Though a court may consider asserting jurisdiction over a foreign defendant that sells 

goods or services to a Minnesota citizen, see Johnson, 518 F. Supp. 2d at 1089-90 (citing 

Marshall v.  Inn on Madeline Island, 610 N.W.2d 670, 675 (Minn. Ct. App. 2000)), when 

the parties’ dispute arises from a contract that was negotiated, executed, and performed 

outside of Minnesota, the relationship of the action to the contacts is not sufficient for 

jurisdiction.  Sybaritic, 957 F.2d at 524-25. 

In Sybaritic, Inc. v. Interport Int’l, Inc., the Eighth Circuit Court of Appeals 

affirmed the dismissal on the basis of personal jurisdiction of an action in which the 

plaintiff’s contacts with Minnesota were similar to AMTIM’s.  In that case, the defendant 

contacted the plaintiff to engage in business, visited Minnesota to discuss a potential 

relationship, engaged in numerous telephone calls to Minnesota, sent mail to Minnesota, 

and entered a contract with the plaintiff, a Minnesota company.  Id. at 523.  The contract 

between the parties was executed in Japan and was to be performed in Japan.  Id.   

Because the defendant had so few contacts with Minnesota, and because the cause of 

action arose from an agreement with no connection to Minnesota (other than one of the 
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contracting parties was a Minnesota company), the district court declined to exercise 

jurisdiction.  Id. at 524-25.  The Eighth Circuit affirmed.  Id. 

In this case, similar to Sybaritic, AMTIM’s contacts are limited to phone calls, e-

mails, a couple of visits, and a contractual relationship with a Minnesota company.  

(Berta Aff. ¶ 20.)  Like in Sybaritic, the contract at issue in this case was negotiated, 

partly executed, accepted, and performed in a foreign country.  (Id. ¶¶ 15-16.)   Thus, as 

the Eighth Circuit held in Sybaritic,  these contacts are “too few in number and too 

attenuated from the cause of action to support jurisdiction.”  Sybaritic, 957 F.2d at 525.      

4. Minnesota’s interest in providing a forum for this action is 
insufficient. 

Finally, Minnesota’s interest in providing a forum for its residents “cannot make 

up for the absence of minimum contacts” to meet the standards of due process.  Digi-Tel 

Holdings v. Protech Telecomm., 89 F.3d 519, 525 (8th Cir. 1996); see Soo Line R.R. Co. 

v. Hawker Siddeley Canada, Inc., 950 F.2d 526, 530 (8th Cir. 1991) (“Ultimately, 

[defendant]’s lack of contacts with Minnesota easily overrides both Minnesota’s interest 

in providing a forum and whatever convenience may exist from having the suit take place 

in Minnesota.”).  Moreover, Minnesota’s interest is diminished in this case, where the 

Contracts were negotiated, partly executed, accepted, and performed in Canada, and are 

governed by and to be enforced under Canadian law.  See OMI Holdings, Inc. v. Royal 

Ins. Co. of Canada, 149 F.3d 1086, 1096 (10th Cir. 1998) (noting that forum state’s 

interest was lessened where contract at issue was “drafted, negotiated, and executed in 

Canada” and was governed by Canadian law).  Because AMTIM does not otherwise have 
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minimum contacts with Minnesota, this factor does not support the exercise of 

jurisdiction. 

5. Minnesota is an inconvenient forum for the parties. 

As previously noted, AMTIM has no presence in Minnesota.  (See generally Berta 

Aff.)  “While not dispositive, the burden on the defendant of litigating the case in a 

foreign forum is of primary concern in determining the reasonableness of personal 

jurisdiction.”  OMI Holdings, 149 F.3d at 1096 (citing World-Wide Volkswagen, 444 U.S. 

at 292).  In particular, “[w]hen the defendant is from another country, this concern is 

heightened and ‘great care and reserve should be exercised’ before personal jurisdiction 

is exercised over the defendant.”  OMI Holdings, 149 F.3d at 1096 (quoting Asahi Metal 

Industry Co. v. Superior Court of Cal., 480 U.S. 102, 114 (1987)).  As a Canadian 

corporation, AMTIM would be heavily burdened if forced to litigate in Minnesota.  See 

OMI Holdings, 149 F.3d at 1096 (finding the burden on defendant was significant factor 

weighing against exercise of jurisdiction where defendant was Canadian corporation with 

no presence in the forum state). 

On the other hand, ARCA has a substantial presence in Canada, including an 

operating subsidiary, numerous employees, and counsel.  (Berta Aff. ¶ 21.)  In addition, 

nearly all witnesses and evidence are located in Canada.  (Id. ¶¶ 17-19.)  Moreover, 

ARCA has traveled to Canada in connection with the contracts and the resolution of the 

dispute underlying this lawsuit.  (Id. ¶¶ 18, 22-23.)  Minnesota is therefore an 

inconvenient forum for the parties and this factor, in addition to the other four factors, 
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weighs strongly against the exercise of personal jurisdiction.  The Court should therefore 

dismiss this case for lack of personal jurisdiction. 

III. ALTERNATIVELY, THE COURT SHOULD DISMISS ON THE BASIS OF 
FORUM NON CONVENIENS. 

The Court should alternatively dismiss this case for forum non conveniens.  “A 

federal court has discretion to dismiss a case on the ground of forum non conveniens 

‘when an alternative forum has jurisdiction to hear [the] case, and . . . trial in the chosen 

forum would establish . . . oppressiveness and vexation to a defendant . . . out of all 

proportion to plaintiff’s convenience, or . . . the chosen forum [is] inappropriate because 

of considerations affecting the court’s own administrative and legal problems.’” 

Sinochem Int’l Co. Ltd. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 429 (2007) 

(quoting Am. Dredging Co. v. Miller, 510 U.S. 443, 447–448 (1994)).  This action easily 

meets the requirements for dismissal. 

“Initially, the district court must determine whether an adequate, alternative forum 

is available to hear the case.” Fluoroware, Inc. v. Dainichi Shoji K.K., 999 F. Supp. 1265, 

1271 (D. Minn. 1997) (quoting Reid-Walen v. Hansen, 933 F.2d 1390, 1393 n.2 (8th Cir. 

1991)).  As long as “all parties are amenable to process and come within the jurisdiction 

of [an alternative] forum,” then an alternative forum is deemed available.  Fluoroware, 

999 F. Supp. at 1271 (D. Minn. 1997) (citing Reid-Walen, 933 F.2d at 1393 n.2).  The 

alternative forum is adequate if it “offers a remedy for the plaintiff’s claims, and there is 

no danger that [plaintiff] will be treated unfairly.” De Melo v. Lederle Labs., 801 F.2d 

1058, 1061 (8th Cir.1986).  
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Following the determination that an alternative forum exists, then the district court 

“must balance factors relative to the convenience of the litigants, referred to as the private 

interest, and factors relative to the convenience of the forum, referred to as the public 

interests, to determine which available forum is most appropriate for trial and resolution.” 

Fluoroware, 999 F. Supp. at 1271 (quoting De Melo, 801 F.2d at 1060).  The private 

interest factors considered by courts include: 

(1) the relative ease of access to sources of proof; 

(2) the availability of compulsory process for attendance of unwilling 
witnesses and the cost of obtaining attendance of willing witnesses; 

(3) possibility to view the premises, if view would be appropriate; 

(4) all other problems that make trial of a case easy, expeditious and 
inexpensive; and 

(5) questions as to the enforceability of a judgment if one is obtained. 
 

Fluoroware, 999 F. Supp. at 1272 (citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 

n.6 (1981)).  The public factors include: 

(1) the administrative difficulties flowing from court congestion; 
 
(2) the “local interest in having localized controversies decided at home”; 
 
(3) the interest in having the trial of a diversity case in a forum that is at home 
with the law that must govern the action; 
 
(4) the avoidance of unnecessary problems in conflict of law or in the 
application of foreign law; and 
 
(5)       the unfairness of burdening citizens in an unrelated forum with jury duty. 

  
Fluoroware, 999 F. Supp. at 1272 (citing Piper Aircraft, 454 U.S. at 241 n.6.)  The 

burden of persuasion is on the defendant to demonstrate that dismissal is appropriate for 
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forum non conveniens.  Fluoroware, 999 F. Supp. at 1272.  Though a plaintiff’s choice of 

forum is given deference, “courts [] have lessened the deference they give to a plaintiff’s 

choice of forum when the plaintiff is an American company that engages in international 

business.”  Id.  Here, the private interest factors and public interest factors all weigh 

heavily in favor of dismissing this case for forum non conveniens.   

A. An Adequate, Alternative Forum Exists. 

An adequate, alternative forum exists for this dispute in Ontario, Canada.  

AMTIM is amenable to process in Canada, Canada offers a remedy for ARCA’s claims, 

and ARCA will be treated fairly in a Canadian court.  See EFCO Corp. v. Aluma Systems 

USA, Inc., 145 F. Supp. 2d 1040, 1043 (S.D. Iowa 2000) (“That Canada provides an 

adequate alternative forum is not in dispute.”).  In fact, an action regarding the same 

dispute at issue in this case is currently pending in Ontario and ARCA was already served 

with process.  (Berta Aff. ¶ 25.)  Thus, the first requirement for dismissal is met. 

B. The Private Interest Factors Favor Dismissal. 

All of the private interest factors favor dismissal of this case.  First, most of the 

evidence is located in Canada.  (Berta Aff. ¶ 19.)  Records pertaining to invoices, 

payments, and calculations of payments are all located in Canada.  (Id.)  And, records 

relating to the Canadian operations of ARCA CANADA are located in Canada, as well.  

(Id.)   

Second, the vast majority of witnesses are located in Canada and are not subject to 

compulsory process.  (Berta Aff. ¶ 17.)  For those Canadian witnesses that would testify 

voluntarily in Minnesota, the costs associated with international travel would be 
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substantial.  And for those witnesses refusing to testify, the costs associated with taking 

depositions in Canada would also be substantial.  This factor weighs against the 

Minnesota forum.  See Fluoroware, 999 F. Supp. at 1273. 

Third, although this contract dispute will not likely require a view of the 

“premises,” to the extent any physical inspection may be necessary, this factor also favors 

Canada.  The Contracts were entirely performed in Canada.  AMTIM’s contractual 

management of ARCA CANADA takes place entirely in Canada.  If a physical 

inspection would be helpful to this case, it will take place in Canada. 

Fourth, other issues that may make trial of this case “easy, expeditious and 

inexpensive” similarly favor Canada.  For example, because the Contracts are governed 

by and enforced under Canadian law, it would be far simpler to litigate and try this case 

in Canada.  In addition, both parties have counsel in Canada and have already begun the 

dispute resolution process there.  (Id. ¶¶ 21-25.) 

Finally, assuming that ARCA could get a judgment in this Court, it would then 

need to file an enforcement action in Canada.  As expressed in the Contracts, they are to 

be “enforced under the laws of the Province of Ontario.”  (Berta Aff., Exs. C and D.)  

Ultimately, Ontario, Canada courts would be enforcing the contracts.  It makes no sense, 

and is not allowed by the Contracts, to proceed with an enforcement action in Minnesota. 

In sum, all of the private interest factors favor dismissal of this case. 

C. The Public Interest Factors Favor Dismissal. 

The public interest factors similarly favor dismissal.  First, Canada’s interest in 

having this controversy decided in Canada is strong.  As has been repeatedly discussed, 
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this dispute and the underlying business relationships are completely confined to Canada.  

The case is against a Canadian defendant, is brought by a plaintiff that does extensive 

business and has a subsidiary located in Canada, and involves contracts that are 

territorially restricted to and entirely performed within Canada.  Furthermore, the 

Contracts are to be enforced under the laws of Ontario, Canada.  Of course, Canada has a 

strong interest in the enforcement of its own laws.  Therefore, Canada’s interest in this 

dispute far outweighs Minnesota’s interest.  See Fluoroware, 999 F. Supp. at 1274 

(“Minnesota does have an interest in providing a forum for its residents to litigate their 

claims, but this interest is small compared to Japan’s interest in regulating companies that 

conduct business within its boundaries.”). 

Second, the interest in litigating this case in a forum that is “at home with the law” 

also favors Canada.  The Contracts are governed by the law of Ontario, Canada.  (Berta 

Aff., Exs. C and D.)  “The applicability of Canadian law weighs in favor of a Canadian 

forum.”  EFCO Corp., 145 F. Supp. 2d at 1050. 

The remaining public interest factors do not apply.  There is no indication that 

court congestion is an issue in either this Court or in a Canadian forum.  Because this is a 

declaratory judgment action, no jury is required and there is no attendant burden on 

Minnesota citizens.  Finally, because it is clear that Canadian law governs this dispute, 

the avoidance of conflicts of laws problems is not at issue.  Id. 

The balance of the public interest factors weighs heavily in favor of litigating this 

case in a Canadian forum.  When considered together with the weight of the private 

interest factors, it is clear that this case should be dismissed for forum non conveniens.  
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CONCLUSION 

The dispute which is the basis for Plaintiff’s lawsuit must be decided in Ontario, 

Canada, not Minnesota.  All aspects of the business relationship between the parties are 

directly connected to and reside in Canada.  The negotiation, acceptance, performance, 

and third-party customers receiving services as a result of the contracts all reside in 

Canada.  By agreement of the parties, the law of Ontario, Canada is to be applied to the 

interpretation of the contracts, and the enforcement of the contracts is to be through and 

according to the laws of Ontario, Canada.  There is nothing about the business 

relationship between the parties which, under law, would allow this case to be heard and 

decided in Minnesota.  Accordingly, AMTIM respectfully requests that the Court dismiss 

this action for lack of personal jurisdiction, or in the alternative, for forum non 

conveniens. 

Dated:  April 18, 2011      s/Christina Rieck Loukas   
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