
The District Court referred this matter to this Magistrate Judge for disposition and/or1

recommendation (Dkt. 10).

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

IN RE APPLICATION OF §

HYDRODIVE NIGERIA , LTD., §

PURSUANT TO 28 U.S.C. § 1782, § MISC. NO. 13-MC-0477

§

CAL DIVE INTERNATIONAL, §

RESPONDENT. §

ORDER

The matter is before the court on Cal Dive International's motion to quash (Dkt. 9) a

subpoena issued by HydroDive Nigeria, Ltd. pursuant to 28 U.S.C. § 1782.   The court held1

a hearing on the motion on May 23, 2013.

Background

HydroDive Nigeria Ltd. applied for an order under 28 U.S.C. § 1782 allowing it to

serve a subpoena on Houston company Cal Dive International for use in proceedings in

Nigeria (Dkt. 1). This court granted the application on March 20, 2013 (Dkt. 8). Cal Dive

International now moves to quash the subpoena (Dkt. 9).

Legal Standards

A district court may order discovery pursuant to § 1782 (1) from a person who resides

or is found in the district; (2) for use in a foreign proceeding; (3) upon application by an

interested person. Texas Keystone Inc. v. Prime Natural Res., Inc., 694 F.3d 548, 553 (5th
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Cir. 2012). The district court has discretion to order the requested discovery when the

statutory requirements are met.  Texas Keystone, 694 F.3d at 553-54. 

The Supreme Court has identified four factors to guide the court's exercise of

discretion:  (1) whether the respondent is a party to the foreign proceeding and subject to

discovery in that jurisdiction; (2) the nature of the foreign tribunal, character of the

proceedings underway, and the foreign court's receptivity to aid from U.S. federal courts; (3)

whether the application conceals an attempt to circumvent foreign proof-gathering limits or

other policies; and (4) whether the discovery sought is unduly intrusive or burdensome.  Intel

Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 255 (2004).  

Analysis

1. The Statutory Requirements of § 1782

Cal Dive contends that HydroDive has not met the statutory requirements of § 1782

because (1) the material HydroDive seeks is not in the U.S.; (2) HydroDive does not seek

discovery for use in a proceeding before a foreign tribunal; (3) HydroDive is not an interested

party before the Nigerian Content Development and Monitoring Board (NCDMB).

Location of documents.  There is no dispute that Cal Dive has its corporate offices

and principal place of business in Houston. Thus, Cal Dive is clearly “a person who resides

or is found” in the district. Section 1782 does not state that responsive documents must be

in the district.  
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Moreover, the court recognized that the extraterritorial argument would not apply to a2

subpoena for testimony.  Id. (citing Edelman v. Taittinger, 295 F.3d 171, 180 (2d Cir. 2002)).

3

Cal Dive relies on Norex Petroleum Ltd. v. Chubb Ins. Co. of Can., 384 F. Supp. 2d

45, 50-51 (D.D.C. 2005), for the contention that § 1782 cannot be used to obtain documents

that are not in the United States. The Norex court, while indicating doubt that extraterritorial

application of § 1782 is appropriate, acknowledged the issue is far from settled. Ultimately,

the court rejected the application for documents maintained in Canada not on statutory

grounds, but because the documents sought were not in the respondent's possession, custody,

or control as required by the Federal Rules of Civil Procedure. See Norex, 384 F. Supp. 2d

at 55-56.   HydroDive relies on In re Gemeinschaftspraxis, No. Civ. M19-88, 2006 WL2

3844464 *5 (S.D.N.Y. 2006), which holds: 

Section 1782 requires only that the party from whom discovery is sought be

“found” here; not that the documents be found here.  28 U.S.C. § 1782(a).  For

this Court to read an implicit document-locale requirement into § 1782 would

be squarely at odds with the Supreme Court's instruction that § 1782 should

not be construed to include requirements that are not plainly provided for in

the text of the statute.  See Intel, 542 U.S. at 260. 

This reasoning is persuasive.  See also Minatec Finance S.A.R.L. v. SI Group, Inc., Civ. No.

1:08-cv-269, 2008 WL 3884374 *4 n.8 (N.D.N.Y. 2008) (“had we been asked, we would

have found that finding [respondent] within our district is the only nexus necessary for us to

be able to compel production of all documents”). The court declines Cal Dive's invitation to

write a requirement into the statute that simply is not there.
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Cal Dive concedes that HydroDive's defamation lawsuit is a proceeding before a foreign3

tribunal, but disputes whether the discovery is sought for use in that proceeding.

4

For use in a proceeding before a foreign tribunal.  HydroDive asserts that the

documents are relevant to two different proceedings in Nigeria:  an investigation by the

NCDMB, and HydroDive's defamation lawsuit against Saipem S.A. and Saipem Contracting

Nigeria, Ltd. in the High Court of Lagos State. Cal Dive argues that neither satisfies this

statutory requirement.  3

Regarding the NCDMB, Cal Dive contends that body is not a “tribunal” under § 1782

because it cannot issue a “dispositive” ruling.  However, the word “tribunal” in § 1782 is

intended to ensure that “assistance is not confined to proceedings before conventional courts,

but extends also to administrative and quasi-judicial proceedings.” Intel Corp. v. Advanced

Micro Devices, Inc., 543 U.S. 241, 249 (2004).

In Intel Corp., a microprocessor company, Advanced Micro Devices, Inc., sought

discovery under § 1782 from a competitor, Intel Corporation, to support its anti-trust

complaint against Intel before the Directorate General for Competition (DG-Competition)

of the Commission of the European Communities (Commission). The court briefly sketched

out how the Commission, acting through the DG-Competition, enforces European laws and

regulations. In sum, the DG-Competition (i) conducts investigations into complaints of

violations of the European Unions competition prescriptions, which may involve taking into

account information submitted by the complaining party; (ii) issues a formal written decision

whether to pursue the complaint, with denials subject to judicial review; (iii) if it decides to
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Affidavit of Olugbenga Bello (D. Ex. D) (Dkt. 9-5), ¶ 4. Bello expressly does not provide an4

opinion on the meaning of the term “tribunal” under the law of the United States.  Id. ¶ 2.

Id. ¶ 3.5

5

pursue the complaint, advises the target, who is entitled to a hearing before an independent

officer; (iv) provides a recommendation to the Commission, which issues a final action,

subject to judicial review, dismissing the complaint or imposing penalties. Id. at 254-55. The

Court concluded that § 1782 authorizes “a federal district court to provide assistance to a

complainant in a European Commission proceeding that leads to a dispositive ruling, i.e., a

final administrative action both responsive to the complaint and reviewable in court.”  Id. at

255.

The NCDMB is a statutory body established to implement and ensure compliance with

the Nigerian Oil and Gas Industry Content Development Act.  It may “create panels of4

inquiries [ ] either to investigate and/or gather information for fact finding with which a

complaint may be made in Court of law particularly to secure a conviction for any of the

offences created under the Nigerian Oil and Gas Industry Content Development Act.”  Thus,5

HydroDive's complaint may lead to a complaint in a court of law, which then would issue a

dispositive ruling regarding the alleged violation of the Nigerian Oil and Gas Industry

Content Development Act. 

Contrary to Cal Dive's argument, Intel does not hold that § 1782 assistance is limited

to proceedings before tribunals authorized to issue dispositive rulings; it expressly authorizes

assistance in any proceeding “that leads to a dispositive ruling.” 543 U.S. at 255 (emphasis
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Dkt. 9-1 at 13.6

6

added). See also Minatec Finance 2008 WL 3884374, *2 (use of § 1782 authorized where

German tax authorities “are empowered to collect taxes and initiate investigations into

violations of the German tax code. Ultimately, the investigating arm of the tax agency can

render a finding which may be conveyed to the assessment branch that has the authority to

issue a tax assessment notice. An appeal can be taken from that assessment and that appeal

can be subsequently challenged in a separate action in German Tax Court.”).

According to counsel for both parties, the activities of the NCDMB are conducted in

secret. Admittedly, this makes it difficult to determine the status of any proceeding before

it; but it does not follow that there is no proceeding. We know that HydroDive filed a

complaint. And we know that the NCDMB initiated an investigation because it has made

requests to PetroCal for information.  We also know that HydroDive is permitted to submit6

information to the NCDMB in support of its complaint. The court concludes that this is

sufficient to satisfy § 1782's requirement of a “proceeding before a foreign tribunal.” See

Intel Corp. at 251-52 (a proceeding may be one that precedes a quasi-judicial proceeding).

Cal Dive next argues that the discovery sought is not “for use” in the defamation case

or the NCDMB complaint because it not relevant to any issues in those proceedings. Cal

Dive construes the “for use” requirement too narrowly.

The relevance standard for § 1782 discovery is not admissibility. In re Veiga, 746 F.

Supp. 2d 8, 18 (D.D.C. 2010). In fact, courts should generally refrain from addressing
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Bello attests:7

The ingredients for a successful plea of libellous/slanderous publication in Nigeria
are that: 
a. In the case of libel the words complained of must have been written and in the case
of slander the words complained of must have been spoken
b. The words must be defamatory or convey defamatory imputation
c. The words must refer to the plaintiff
d. The words must be false
e. It must be defendants who published the words

7

admissibility because it is up to the foreign tribunal to decide what use it wants to make of

the evidence obtained. The burden imposed on the applicant on this issue is de minimis.

Relevancy in this context is “broadly construed and encompasses any material that bears on,

or that reasonably leads to other matters that could bear on, any issue that is or may be in the

case.”  Id. at 19.

HydroDive requests information about Cal Dive's communications, correspondence,

and agreements with Saipem in Nigeria, including the formation and negotiation of its

contract with Saipem for projects with Total S.A. and Mobil. These documents are relevant,

under the liberal standard applicable to discovery, to HydroDive's complaint to the NCDMB

about possible violations of the Nigerian Oil and Gas Industry Content Development Act. 

The discovery is also relevant to HydroDive's defamation claim. HydroDive contends

that the evidence may show that Saipem intentionally defamed HydroDive because it already

had pre-committed to a contract with Cal Dive (or Cal Dive's affiliate) for diving services for

the Total S.A. project. Cal Dive argues that neither Saipem's motive nor malicious intent are

elements of a defamation claim under Nigerian law.  But Cal Dive does not address the7
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Bell Aff., ¶ 10 (citation omitted). 

8

possibility of Saipem raising such issues defensively, the potential for Saipem's malice to

impact damages, or the potential for the material, if not directly relevant, to lead to the

discovery of information that bears on an issue in the case. HydroDive has meet its burden

to show that the discovery is for use in a proceeding before a foreign tribunal.

Thus, all of the statutory requirements have been met. The court turns to discretionary

factors. 

2. Discretionary Factors

Cal Dive is not a party to the Nigerian litigation, and it has not claimed to be a

participant before the NCDMB. There is no reason to believe that either the NCDMB or the

Nigerian court is hostile to aid from U.S. courts in discovery. Nor does the court have any

basis to conclude that HydroDive's use of § 1782 conceals an attempt to circumvent Nigerian

law or policy. Cal Dive argues that because the information should be available from Saipem,

HydroDive's attempt to get discovery through § 1782 is evidence of its attempt to circumvent

Nigerian discovery procedure. The court disagrees. Section 1782 does not require HydroDive

to seek discovery in the foreign jurisdiction before seeking the assistance of a district court.

In re Metallgesellschaft AG, 121 F.3d 77, 79 (2d Cir. 1997). While discovery from Saipem

and PetroCal may be available in Nigeria, Cal Dive is beyond the jurisdiction of the Nigerian

tribunals. HydroDive is not trying to “pierce the corporate veil,” it is Cal Dive's information

that HydroDive seeks. 
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Dkt. 9-1 at 21.8

9

This leaves only the question whether the discovery is unduly intrusive or

burdensome.

The  10 requests are limited in time to the period from January 1, 2010 to the present.

The requests are reasonably narrow in scope, focused on Cal Dive's documents and

communications with Saipem regarding services in Nigeria, the sale of the MSV Texas, and

any “Nigerian Content Plan” within the definition of the Nigerian Oil and Gas Industry

Content Development Act of 2010. Cal Dive's conclusory objection that the discovery would

take “a group of Cal Dive employees numerous hours over the course of many weeks to

locate and produce all of the materials requested by HydroDive to the extent they even exist

and are in the Cal Dive's possession, custody, or control”  strikes the court as overstated8

given the nature of the requests and is not sufficient justification to quash the subpoena.   

However, Cal Dive must be given additional time to comply.  Cal Dive is ordered to

comply with the subpoena within 30 days of entry of this order.

3. Costs

In light of the court's rulings, Cal Dive's request for its costs and fees incurred in

connection with its motion to quash is denied. 

Rule 45(c)(2)(B)(ii) does require the court, upon the objection of a person commanded

to produce documents, to protect “a person who is neither a party nor a party's officer from

significant expense resulting from compliance” with a subpoena. HydroDive is ordered to
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pay reasonable costs of copying the documents to be produced. At present, Cal Dive has

presented no justification for shifting other costs associated with the production.  4 .

Protective Order

Cal Dive contends that the subpoena seeks confidential and proprietary information.

The court will order that the production be made pursuant to a protective order limiting

disclosure of documents to attorneys' eyes only, which will include one local Nigerian

attorney representing HydroDive.  The Nigerian attorney must consent to the jurisdiction of

this court for enforcement of the protective order. In addition, Cal Dive will be permitted to

redact all pricing information from responsive documents prior to production.

Conclusion and Order

For the reasons discussed above, Cal Dive's motion to quash (Dkt. 9) the subpoena

served by HydroDive pursuant to 28 U.S.C. § 1782 is denied. Cal Dive is ordered to comply

with the subpoena within 30 days of entry of this Order, subject to a protective order as

described above.  It is further ordered that HydroDive shall pay reasonable costs of making

physical or electronic copies of the documents. 

Signed at Houston, Texas on May 29, 2013.
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