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QUESTION PRESENTED 
 

 Whether the Second Circuit correctly decided–– in 
agreement with one sister circuit but in conflict with two 
others—that arbitrators’ decisions on their own 
jurisdiction are subject to a deferential standard of review 
merely because the parties incorporated into their 
arbitration agreement arbitral rules containing a 
‘competence/competence’ clause? 
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PARTIES TO THE PROCEEDINGS 
 
The following were parties to the proceedings in the 
U.S. Court of Appeals for the Second Circuit: 
 
1. The Government of the Lao People’s 

Democratic Republic, petitioner on review, 
and respondent-appellant below. 

 
2. Thai Lao Lignite (Thailand) Co. Ltd.; Hongsa 

Lignite (Lao PDR) Co. Ltd., petitioners-
appellees below. 
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IN THE  
SUPREME COURT OF THE UNITED STATES 

_________________ 
 

No. _____ 
 

__________________ 
 
GOVERNMENT OF THE LAO PEOPLE’S 
DEMOCRATIC REPUBLIC  
 

Petitioner 
 

                                         v. 
 
THAI LAO LIGNITE (THAILAND) CO. LTD.; 
HONGSA LIGNITE (LAO PDR) CO. LTD. 
 

Respondents 
_____________________ 

 
On Petition for a Writ of Certiorari to the  

United States Court of Appeals  
for the Second Circuit 
_____________________ 

 
PETITION FOR A WRIT OF CERTIORARI 

 
The Government of the Lao People’s 

Democratic Republic respectfully petitions for a writ 
of certiorari to review the judgment of the United 
States Court of Appeals for the Second Circuit. 
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OPINIONS BELOW 
 

The District Court’s order is reported at 2011 
U.S. Dist. Lexis 87844, (S.D.N.Y. August 3, 2011).  
The Second Circuit’s decision is reported at 2012 
U.S. App. Lexis 14340 (2d Cir. July 13, 2012).  The 
Second Circuit extended the period of time for 
responding to a petition for rehearing en banc.  That 
petition was denied on October 18, 2012. 

 
JURISDICTION 

 
The Second Circuit entered judgment on 

October 18, 2012. This Court’s jurisdiction rests on 
28 U.S.C. § 1254(1). 
 

CONSTITUTIONAL PROVISIONS AND 
STATUTORY PROVISIONS INVOLVED 

 
 Article 23 of the UNCITRAL Rules has been 
reproduced in the Appendix (78a). 

 
INTRODUCTION 

 
In First Options of Chicago, Inc. v. Manuel 

Kaplan, 514 U.S. 938, 115 S. Ct. 1920, 131 L. Ed. 2d 
985 (1995), this Court ruled that unless a party to an 
arbitration agreement “by clear and unmistakable 
evidence” consents to the arbitrator’s determination 
of his own jurisdiction, a party that objects on a 
timely basis to that determination is entitled to de 
novo review of the arbitrator’s jurisdictional 
decision. 
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For 17 years, the Circuits expressed no 
discordant views on the fundamental right of 
independent review of a jurisdictional decision by 
arbitrators, provided a party preserved its objection. 
Then suddenly, since July 13, 2012, three contrary 
opinions have been issued: two from the Second 
Circuit and one from the Fifth Circuit.   

 
The Second Circuit, in this case, Thai Lao 

Lignite, was the first to misapply First Options and 
it did so in an international arbitration setting.  The 
Second Circuit held that because the parties had 
agreed in one contract (out of two different contracts 
between them) to use the UNCITRAL Rules, and 
because those Rules contained a competence/ 
competence clause, the federal courts were required 
to defer to the arbitrators’ decision on their own 
jurisdiction, notwithstanding that Petitioner 
objected to the arbitrators having jurisdiction over it.  
The Court of Appeals for the Fifth Circuit held 
likewise four days later in Petrofac, Inc. v. 
Dynmcdermott Petroleum Operations Co., 687 F.3d 
671 (5th Cir. 2012), this time relying on the AAA 
Rules, which also contained a competence/ 
competence provision.  Finally, the Second Circuit 
three weeks later issued a second opinion in line 
with Thai Lao Lignite in the case of Schneider v. 
Kingdom of Thailand, 688 F.3d 68 (2d Cir. 2012), 
again relying on the parties’ use of the UNCITRAL 
Rules. 

 
 These decisions spring from the same error.  
Each relies upon a series of decisions from several 
circuits over the past decade holding that if parties 
adopt arbitration rules that contain a 
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competence/competence provision, the arbitrators 
are entitled to make an independent decision on 
their own jurisdiction “in the first instance.”  These 
cases arose in the First, Second, Eighth, Eleventh 
and Federal Circuit.1 
 

But these cases merely stand for the 
proposition that under a competence/competence 
provision, a party challenging jurisdiction at the 
outset of an arbitration must permit the arbitrators 
to decide the issue first.  However, Thai-Lao Lignite, 
Petrofac and Schneider go further, holding that 
parties to any international arbitration using 
institutional rules containing a competence/ 
competence provision have surrendered their right, 
following issuance of the award, to a de novo judicial 
determination of whether they consented to 
arbitrate.  

 
This extension of the case law is in conflict 

with First Options, which guarantees independent 
post-award judicial review of the arbitrators’ 
jurisdictional decisions, absent clear and 
unmistakable evidence of an intention to the 
contrary.  As a result, arbitrators – who have no 
bootstraps2 – will no longer have any court to remind 

                                                 
1 Republic of Ecuador v. Chevron Corp., 638 F.3d 384 (2d Cir. 
2011)(UNCITRAL Rules); Fallo v. High Tech Inst, 559 F.3d 874 
(8th Cir. 2009) (AAA Rules); QualComm Inc. v. Nokia Corp., 
466 F.3d 1366 (Fed. Cir. 2006) (AAA Rules); Terminix Int. Co. 
v. Palmer Ranch Ltd Ptd., 432 F.3d 1327 (11th Cir. 2005) (AAA  
Rules); Contec Corp. v. Remote Solution Inc., 398 F.3d 205 (2d 
Cir. 2005); Appolo Corp. v. Berg, 886 F.2d 469 (1st Cir. 1989) 
(ICC Rules).  
2 Dallah Real Estate and Tourism Holding Company v. 
Ministry of Religious Affairs, Government of Pakistan, [2010] 
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them of that fact,when the rules the parties adopted 
happened to contain a boiler-plate competence/ 
competence provision. Because arbitral rules 
routinely contain general competence/competence 
clauses, and because the law of arbitration of the 
situs commonly does so even if the incorporated 
rules do not, these three new decisions effectively 
overrule First Options’ presumption that parties 
challenging the existence of their consent to 
arbitrate have a right to de novo judicial 
determination of that issue. 

 
These three decisions also place the Second 

and Fifth Circuits in direct conflict with the Third 
Circuit and the Sixth Circuit, whose rulings remain 
in harmony with First Options.  In China Minmetals 
Import & Export Co., Ltd. v. Chi Mei Corp., the 
parties had agreed to CIETAC Rules which 
contained a competence/competence provision. The 
Third Circuit held that “arbitration is a matter of 
contract and that a party can be forced to arbitrate 
only those issues it specifically agrees to submit to 
arbitration-[which] suggest[s] that the district court 
here had an obligation to determine independently 
the existence of an agreement to arbitrate even 
though an arbitration panel in a foreign state 
already rendered an award.”  334 F.3d 274, 283-84 
(3d Cir. 2003).   

 
Likewise, the Sixth Circuit relied on First 

Options in finding that a party did not “clearly and 

                                                                                                    
UKSC 46, ¶ 159 (Lord Saville notes in his opinion that, “an 
arbitral tribunal may rule on its own jurisdiction but cannot be 
the final arbiter of jurisdiction, ‘for this would provide a classic 
case of pulling oneself up by one’s own bootstraps.’”). 
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unmistakably agree” to submit to arbitration by 
communicating an objection to the arbitrator’s 
authority during a preliminary phase of arbitration.  
Crossville Med. Oncology, P.C. v. Glenwood Systems, 
LLC., 2012 U.S. App. Lexis 13182 (6th Cir. June 26, 
2012). 

 
In sum, the recent decisions by the Second 

and Fifth Circuits are in direct conflict not only with 
their sister circuits, but with this Court.  The Court 
should grant the writ and reverse. 

 
STATEMENT OF THE CASE 

 
A. Factual Background 

 
The Government of the Lao People’s 

Democratic Republic (GOL) and Thai Lao Lignite 
(TLL) entered into two separate concession 
contracts. The first was a Mining Contract, executed 
in 1992, to mine lignite for potential sale to a lignite 
electric power plant in Thailand. The Mining 
Contract was governed by Lao law and contained a 
clause calling for resolution of disputes in Laos. 
Pursuant to the contract, TLL created a Laotian 
company, Hongsa Lignite (HLL), of which the GOL 
owned 25%, to operate the first concession.  The 
exploration for lignite was successful.   

 
Thereafter, TLL sought and in 1994 was 

granted a second concession, the Project 
Development Agreement (PDA).  The PDA granted 
TLL a concession to build a power plant next to the 
lignite mine.  TLL created a Laotian company, TLP, 
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to operate this concession. The GOL had no 
ownership interest in TLP.   

 
The parties deliberately kept the two 

contracts separate because GOL had an ownership 
interest in HLL, but none in TLP.  In addition, TLL 
itself wanted to protect its valuable lignite 
concession in the event it was unable to develop a 
power plant, considering that development of such a 
plant depended on other actors, most importantly 
the Electricity Board of Thailand, the only potential 
purchaser of electric power from the PDA concession.  
PDA Article 19.13 clearly stated that HLL’s rights 
were to remain regulated by the Mining Contract, an 
arrangement underscored by an ‘anti-cross default’ 
clause, providing that in the event of termination of 
the PDA, the Mining Contract would ‘remain intact.’ 
The PDA was governed by New York, not Lao, law, 
and contained an arbitration agreement requiring 
arbitration under the UNCITRAL Rules, not in Laos, 
but in Kuala Lumpur, Malaysia.   

 
In 1996, after significant road-building, 

drilling and exploration activity under the Mining 
Contract, progress came to a halt because TLL never 
was able to execute an electricity sale agreement or 
to obtain financing to build a power plant.  In 
October 2006, ten years later, GOL terminated the 
PDA and the Mining Contract by separate 
termination letters.   

 
The UNCITRAL Rules incorporated by the 

PDA contain a standard competence/competence 
clause. (See Appendix page 78a for UNCITRAL 
clause).  Malaysia is a “UNCITRAL Model Law” 
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country and thus its arbitration act also contains a 
competence/competence provision.   

 
TLL initiated arbitration in 2007, but even 

though both concession contracts had been 
terminated, TLL/HLL invoked only the arbitration 
clause of the PDA.  TLL did not invoke the dispute 
resolution clause of the Mining Contract and did not 
make any claim for breach of the Mining Contract.  
Instead TLL asked the PDA arbitrators, seated in 
Kuala Lumpur, Malaysia, to admit HLL as a third 
party to the PDA arbitration in order to include the 
money HLL spent under the Mining Contract within 
the damages TLL was claiming under the PDA.  
Over GOL’s objection, the arbitral tribunal 
concluded that HLL was an “intended beneficiary” of 
the PDA.  The arbitrators then awarded TLL and 
HLL, jointly and severally, $56 million including the 
costs that HLL had spent in performance under the 
Mining Contract. The award was made in Malaysia 
on November 4, 2009. 

 
B. The District Court’s Order 

 
TLL and HLL made no effort to confirm the 

award in Malaysia.  Rather they bought the award 
to New York, seeking enforcement under the Federal 
Arbitration Act, implementing the 1958 New York 
Convention.   

 
The GOL objected to the award’s enforcement 

on the ground that the arbitrators, appointed by 
consent of the parties to arbitrate disputes under the 
PDA between TLL and GOL, wrongfully entertained 
claims by HLL, which was not a party to the PDA, 
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invoking the Mining Contract, from which they had 
not in fact drawn their jurisdiction. The District 
Court nevertheless enforced the award on August 3, 
2011, denying independent review of GOL’s 
jurisdictional objections and exercising deferential 
review instead (6a). 

 
C. The Second Circuit’s Decision 

 
The Court of Appeals affirmed the District 

Court’s decision on July 13, 2012 (1a), agreeing that 
the court was not required to grant independent 
review to the question of the arbitrators’ 
determination of their own jurisdiction.  Relying 
solely on two cases that arose in the pre-award, 
rather than post-award, context, Contec Corp. v. 
Remote Solution Co., 398 F.3d 205 (2d Cir. 2005) and 
Republic of Equador v. Chevron Corp., 638 F.3d 384 
(2d Cir. 2011), the Court of Appeals held that under 
the UNCITRAL Rules adopted by the PDA, “there is 
no question . . . that the arbitral panel was free to 
decide the scope of its own jurisdiction –including 
whether other parties had standing as third party 
beneficiaries.” (4a). 

 
D. The Petition for Rehearing En 

Banc 
 

GOL filed a petition for rehearing en banc on 
July 27, 2012.  On August 1, 2012, the Court of 
Appeals required both parties to re-brief issues 
raised by the petition (61a-62a).  Both parties 
submitted briefs as ordered on August 28, 2012.  The 
Court of Appeals denied the petition for rehearing en 
banc on October 18, 2012 (68a-69a). 
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REASONS FOR GRANTING THE PETITION 
 

I. THE DECISION BELOW 
CONFLICTS WITH THIS COURT’S 
DECISIONS. 
 

The First Options decision of this Court 
clearly establishes a presumption that parties 
contesting the jurisdiction of the arbitrators over 
them after the award is issued are entitled to de 
novo review of that determination, provided they 
had preserved their jurisdictional objection. Only 
exceptionally, and in the presence of “clear and 
unmistakable evidence,” was that presumption to be 
overcome and the issue of arbitral jurisdiction 
subject to deferential judicial review. In that case, 
this Court found no such “clear and unmistakable 
evidence”and ruled that the Third Circuit had 
correctly granted the Kaplans independent review of 
their jurisdictional challenge and set aside the 
award against them personally.   

 
The Supreme Court has on several occasions 

since First Options made it clear that the question of 
who and whose interests are the proper subject of an 
arbitration agreement is ordinarily a matter for 
independent, not deferential, judicial review.3  In the 

                                                 
3 In the present case, the arbitrators did not simply decide a 
“what” question of arbitrability; they determined the “who” 
question of whether a party claiming not to have signed or in 
any otherwise fashion have become a party to the arbitration 
agreement was in fact a party to that agreement. The question 
they decided was one of fundamental consent, namely whether 
GOL ever agreed to arbitrate with HLL under this arbitration 
agreement and possibly to incur a liability in damages under 
the contract in which that agreement was found. 
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case of Buckeye Check Cashing, Inc. v. Cardegna, 
546 U.S. 440, 444, n. 1 (2006), the Court specifically 
suggested that the question whether a party signing 
a contract could be regarded as the agent of a third 
party, thus bringing that third party within the 
scope of the contract’s arbitration clause, required 
independent judicial determination. The Court only 
reinforced that position in Granite Rock v. Int’l 
Brotherhood of Teamsters, 130 S. Ct. 2847, 2857, n. 1 
(2010) (“arbitration is strictly a matter of consent 
and thus a way to resolve those disputes – but only 
those disputes – that the parties have agreed to 
submit to arbitration”) and in Stolt Nielsen S.A. v. 
Animal Feeds Int. Corp., 130 S. Ct. 1758, 1774 (2010) 
(“parties may specify with whom they choose to 
arbitrate”). 

 
The Second Circuit panel decisions in Thai 

Lao Lignite and Schneider effectively reverse the 
First Options presumption by treating the parties’ 
mere agreement to use the UNCITRAL Rules, which 
contain a competence/competence provision, as if 
that fact alone provided the “clear and unmistakable 
evidence” that First Options requires in order to 
overcome the presumption in favor of de novo post-
award review.  Both panels failed to acknowledge 
the First Options presumption or the fact that the 
parties had preserved their objection to the 
arbitrators “hav[ing] binding authority over them.”4  
                                                 
4 In the Thai Lao Lignite case, the arbitrators had actually 
recorded the Government’s objections in the award: 

 
“The contentions of the parties are 
straightforward. Claimants maintain they are 
respectively a party to and an intended 
beneficiary of the PDA… Respondent  
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The error of the Thai Lao Lignite, Petrofac 
and Schneider decisions arises fundamentally from 
their failure to draw a key distinction between (a) 
actions to compel arbitration (i.e. pre-arbitration 
actions), on the one hand, and (b) actions to 
recognize or enforce awards (i.e. post-award actions), 
on the other.  Significantly, both Thai Lao Lignite 
and Schneider relied primarily upon Contec Corp. v. 
Remote Solutions, Co., Ltd., 398 F.3d 274 (2d Cir. 
2005) and Republic of Ecuador v. Chevron, 638 F.3d 
384 (2d Cir. 2011), cases in which a court was asked 
to make an independent jurisdictional determination 
prior to, rather than after, the arbitration.  

 
 Until these three decisions, no court had 
treated a mere competence/competence provision in 
rules that the parties had incorporated by reference 
as sufficient to rebut the First Options presumption 
in favor of independent post-award review of the 
arbitrators’ jurisdiction. In effect, all three cases 
transpose a rule designed specifically for actions to 
compel arbitration (by definition entertained prior to 
arbitration) to actions for the grant or denial of 
enforcement of awards (by definition entertained 
after an award has been rendered).   

 
 But the distinction between actions to compel 
arbitration and actions to grant or deny enforcement 
of awards is a meaningful and important one.  As 

                                                                                                    
contends . . . HLL has no right to claim under 
the PDA and that other affiliated organizations 
that are not parties to the arbitration, namely 
TLP and SEAP, have asserted no claims and 
have no right to claim under the PDA.” Award 
Para. 54/56. 
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Judge Gerard Lynch of the Second Circuit properly 
pointed out (infra), it is one thing to give arbitrators 
the privilege of making a determination of their 
jurisdiction in the first instance (rather than wait for 
and be bound by an independent decision by a court 
on that matter), and it is another thing to allow an 
arbitral award, once rendered, to escape judicial 
review on as fundamental a question of whether 
parties did or did not agree to arbitrate disputes 
with one another under the arbitration agreement 
invoked in the case. 
 

Competence/competence provisions are 
ubiquitous in arbitral rules and very common in the 
law governing arbitration in the place of arbitration.  
If such provisions suffice in themselves to justify 
deferential review of jurisdictional issues, the First 
Options presumption is simply no more.  Rather, 
under this view, merely selecting an “off-the-rack” 
arbitration clause with an UNCITRAL, AAA or ICC 
arbitration clause, or arbitrating in an UNCITRAL 
Model Law jurisdiction, becomes the sole factor 
justifying deferential review of the arbitrators’ 
jurisdictional rulings. 

 
II. THE QUESTION PRESENTED HAS 

NOW DIVIDED THE CIRCUITS. 
 

The first important decision on the standard 
of review of an international arbitral award after 
First Options was China Minmetals Import & Export 
Co., Ltd. v. Chi Mei Corp., 334 F.3d 274 (3d Cir. 
2003) (Judge Alito, as he was then, was on the panel 
and authored a concurring opinion).  The Third 
Circuit held that a party that had challenged the 
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validity of an arbitration agreement and objected to 
the jurisdiction of the arbitrators had preserved its 
right to independent review of the arbitral decision 
and that “clear and unmistakable evidence” that the 
parties contemplated deferential review was not 
established. Id. at 281. Significantly, the parties in 
that case had agreed to CIETAC Rules which 
contained a competence/competence provision. 

 
The Second Circuit followed China Minmetals, 

first in Sarhank Group v. Oracle Corp., 404 F.3d 657 
(2d Cir. 2005), and then in Judge Gerard Lynch’s 
decision in Telenor Mobile Communications v. 
Storm, LLC, 524 F. Supp. 2d 332 (S.D.N.Y. 2007), 
aff’d, 584 F.3d 396 (2d Cir. 2009) (hereinafter 
“Telenor”).   

 
In Sarhank Group v. Oracle Corp., 404 F.3d 

657 (2d Cir. 2005), an Egyptian corporation served 
an arbitration demand on both a Delaware 
corporation and its subsidiary after the subsidiary 
terminated a contract with the Egyptian company. 
The Delaware corporation objected to the arbitration 
on the ground that it was not a party to the contract 
and that it had not separately consented to 
arbitration. The arbitrator, acting under 
competence/competence rules of the Cairo 
Arbitration Centre, rejected the claim and issued a 
decision holding the Delaware corporation and the 
subsidiary jointly and severally liable.  The Egyptian 
corporation succeeded in winning enforcement of the 
award against the Delaware corporation in the 
district court for the Southern District of New York. 
The Second Circuit reversed, holding that the 
district court had erred in enforcing the award 
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without first independently determining whether the 
Delaware corporation had agreed to arbitrate.  

 
The Telenor arbitration had been conducted in 

New York under the UNCITRAL Rules.  Telenor 
argued that independent post-award review of the 
jurisdictional question was precluded because the 
UNCITRAL Rules provided for competence/ 
competence.  Judge Lynch, then on the District 
Court, now on the Court of Appeals, rejected that 
argument, writing at length on the correct meaning 
and application of competence/competence and the 
requirement of independent post-award review 
under this Court’s decision in First Options.  Judge 
Lynch wrote: 

 
 “Storm’s concession that the 

Tribunal had jurisdiction to determine 
its own jurisdiction, under the doctrine 
of competence/competence, which in 
turn is the basis for the UNCITRAL 
Rules did not restrict its ability to later 
request that this court independently 
review the Tribunal’s arbitrability 
decision. . . . [A] challenge to the 
arbitrators’ jurisdiction militates 
against deference to the arbitrators’ 
judgment, and in favor of an 
independent inquiry into the 
arbitrability of the dispute, as the Court 
has an ‘independent obligation to 
determine the threshold issue of 
arbitrability.’  Id., citing Sarhank Group 
v. Oracle Corp., 404 F.3d 657 (2d Cir. 
2005).  Thus the Court will not ‘merely 
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defer to’ the tribunal’s findings on the 
issue of arbitrability, Id., and Storm is 
entitled to an independent 
determination on that issue.” 

 
Judge Lynch’s decision was affirmed by the 

Court of Appeals, which itself independently 
reviewed the record to determine whether the 
arbitrators’ finding on jurisdiction was correct. 
Telenor Mobile Communications v. Storm, LLC., 584 
F.3d 396 (2d Cir. 2009).  Such was the law in the 
Court of Appeals for the Second Circuit. 

 
 In June 2012, the Court of Appeals for the 
Sixth Circuit likewise ruled in favor of independent 
judicial review of an award, after the arbitrator 
made his decision under the AAA Rules, noting as 
usual that the objecting party had recorded his 
jurisdictional objection.  Crossville Med. Oncology, 
P.C. v. Glenwood Systems LLC., 2012 U.S. App. 
Lexis 13182 (6th Cir. June 26, 2012).   
 

Thus up until July 13, 2012, the Second 
Circuit, the Third Circuit and the Sixth Circuit were 
all in agreement on this important issue.  Further, 
these decisions were supported and followed by the 
recent publication of the American Law Institute’s 
Restatement of the U.S. Law of International 
Commercial Arbitration. The Restatement adopts 
the rule, in First Options, and specifically states that 
agreeing to utilize institutional rules that have 
competence/competence provisions does not in itself 
bar independent judicial review:   
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“Many institutional arbitration rules 
give the arbitral tribunal the authority 
to rule on . . . issues [of scope], but do 
not expressly provide that the tribunal’s 
decision on scope is to be considered 
final and unreviewable.  If the parties 
assent to arbitration under such 
institutional rules, the court 
nonetheless reviews de novo the arbitral 
tribunal’s determination.”5 
 
This position is also entirely reflective of 

international practice.  According to that practice, 
though arbitrators are ordinarily entitled to make 
the decision on their own jurisdiction in the first 
instance,6 the courts provide a level of independent 
review of that question after the arbitrator issues a 
final decision.7  The purpose of arbitration as an 
alternative to litigation would be frustrated if 
parties, prior to arbitral proceedings even getting 
underway, could routinely seek a preliminary ruling 
on arbitral jurisdiction from a court, and thereby 

                                                 
5 Restatement of the Law Third, The U.S. Law of International 
Commercial Arbitration (tent. draft no. 2, April 16, 2012), § 4-
14, cmt. e (formally approved and adopted by the ALI on May 
22, 2012). 
6 The UNCITRAL Model Law requires competence/competence.  
Over 70 nations have adopted the Model Law as their 
arbitration statute.  The European countries, from the UK 
through the continent, have their own versions of 
competence/competence in their national laws. 
7 See Dallah Real Estate and Tourism Holding Company v. 
Ministry of Religious Affairs, Government of Pakistan, [2010] 
UKSC 46; George A. Bermann, “The Gateway Problem in 
International Commercial Arbitration,” 37 Yale J. Int’l L. 1 
(2012) (special reference to the competence/competence rules 
and review standards in Germany and France). 
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routinely postpone, and possibly derail, the 
arbitration.  On the other hand, once an award has 
been rendered, courts have a responsibility to 
determine whether the award is entitled to judicial 
recognition or enforcement, if either is sought.  The 
grounds on which a U.S. court may deny recognition 
or enforcement of a foreign arbitral award are set 
out exhaustively in the United Nations Convention 
on the Recognition and Enforcement of Foreign 
Arbitral Awards (“the New York Convention”).  
Those grounds are few.  However, one of them is 
assuredly that there was in fact no agreement 
between the parties to arbitrate the dispute at hand 
under the arbitration agreement relied upon, and 
that stands to reason.  Consent to submit disputes to 
an arbitral tribunal rather than a court is the 
cornerstone of arbitration. 

 
In sum, prior to July 13, 2012, there were no 

circuit court decisions holding the use of 
institutional rules incorporating competence/ 
competence as “clear and unmistakable evidence” of 
an intention to deprive a party of the right to seek 
independent review of the arbitrators’ jurisdictional 
rulings after they made their award.  Three contrary 
judicial rulings have now been issued.  The first is 
the panel decision here.  The second decision was 
rendered by the Court of Appeals for the Fifth 
Circuit. Petrofac Inc. v. Dynmcdermott Petroleum 
Operations Co., 2012 U.S. App. Lexis 14610 (5th Cir. 
July 17, 2012).  The third is the Second Circuit’s 
decision in Schneider. 

 
Accordingly, there is now a conflict between 

the Circuits.  If Thai-Lao Lignite is allowed to 
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remain the law, then the Second Circuit joins the 
Fifth Circuit in conflict with the Third Circuit and 
Sixth Circuit on the important question of the 
appropriate standard of review after an arbitrator 
has rendered a decision under competence/ 
competence institutional rules, where the party 
preserved its objections to the arbitrators’ exercise of 
jurisdiction. 

 
III. THE CONFLICT AMONG THE 

CIRCUITS CONCERNS AN 
IMPORTANT, RECURRING ISSUE 
THAT PLACES AMERICAN 
CITIZENS AND BUSINESSES AT A 
GREAT DISADVANTAGE WHEN 
ARBITRATING OVERSEAS. 

 
The decision of the Courts of Appeals for the 

Second and Fifth Circuits pose a great hardship and 
non-level playing field for American citizens and 
companies that agree to arbitrate business disputes 
abroad.   

 
American citizens and companies choosing to 

arbitrate in a foreign country will routinely 
encounter arbitration rules or national arbitration 
laws that incorporate the notion of 
competence/competence.  Every major commercial 
arbitration institution around the globe uses 
arbitration rules that contain a “competence/ 
competence” clause,8 while competence/competence 
is the arbitral norm in all UNCITRAL Model Law 

                                                 
8 This includes, but is not limited to, the AAA, UNCITRAL, the 
ICC, the LCIA, the HKIAC, the SIAC, CIETAC, Stockholm 
Arbitration Centre, and the Cairo Centre. 
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countries and in a great many arbitration statutes 
throughout Europe and elsewhere.   

 
But in virtually every country, except in the 

Circuits in the United States which have just 
jettisoned the standard of presumptive independent 
review of decisions on arbitral jurisdiction, the 
courts grant independent review of the arbitral 
decision on jurisdiction after the arbitrators make 
their decision.  The obvious policy is that if one 
“pull[s] oneself up by one’s own bootstraps,” the 
reviewing court should fix the error.  No party 
should have to arbitrate and, worse yet, pay 
damages to a party it has not consented to arbitrate 
in that forum under those rules.   

 
Unless these Circuit decisions are corrected, a 

foreign party commencing an arbitration in any 
Model Law country or using any modern 
institutional rules, will be able, for example, to ask 
arbitrators to join a non-signatory as a claimant or 
respondent and, on receiving an award in its favor, 
bring it to New York or Texas for enforcement 
without independent review of the underlying 
jurisdictional determination. Meanwhile, were a U.S. 
company to find itself in the other’s shoes, it would 
have to sit by while the foreign party seeks 
independent review of a comparable jurisdictional 
decision in the country of the arbitral seat or seek to 
defeat enforcement in its country of origin on 
jurisdictional grounds.  That is not the level playing 
field created by the New York Convention. 
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CONCLUSION 
 

For the foregoing reasons, the petition for a 
writ of certiorari should be granted. 
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[ENTERED JULY 13, 2012] 
 

11-3536-cv 
Thai-Lao Lignite v. Government of the Lao People’s 
Democratic Republic 

 
UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
 

SUMMARY ORDER 
 

RULINGS BY SUMMARY ORDER DO NOT 
HAVE PRECEDENTIAL EFFECT. CITATION 
TO A SUMMARY ORDER FILED ON OR 
AFTER JANUARY 1, 2007, IS PERMITTED 
AND IS GOVERNED BY FEDERAL RULE OF 
APPELLATE PROCEDURE 32.1 AND THIS 
COURT’S LOCAL RULE 32.1.1. WHEN CITING 
A SUMMARY ORDER IN A DOCUMENT FILED 
WITH THIS COURT, A PARTY MUST CITE 
EITHER THE FEDERAL APPENDIX OR AN 
ELECTRONIC DATABASE (WITH THE 
NOTATION “SUMMARY ORDER”). A PARTY 
CITING A SUMMARY ORDER MUST SERVE A 
COPY OF IT ON ANY PARTY NOT 
REPRESENTED BY COUNSEL. 
 

At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 
Pearl Street, in the City of New York, on the 13th 
day of July, two thousand twelve, 
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Present:  JON O. NEWMAN, 
RALPH K. WINTER, 
ROSEMARY S. POOLER, 

Circuit Judges. 
_________________________________________________ 
 
THAI-LAO LIGNITE (THAILAND) CO. LTD., 
HONGSA LIGNITE (LAO PDR) CO. LTD., 

Petitioners-Appellees, 
 

-v-     11-3536-cv 
 

GOVERNMENT OF THE LAO PEOPLE’S 
DEMOCRATIC REPUBLIC, 

Respondent-Appellant. 
_________________________________________________ 
 
Appearing for Appellant:  David J. Branson, 

Washington, D.C. (Anthony 
J. Hatab, Dressel &Hatab, 
P.C., New York, N.Y., on 
the brief). 

 
Appearing for Appellee:  James E. Berger, King & 

Spalding, New York, N.Y. 
(Charlene C. Sun, on the 
brief). 

 
Appeal from a judgment of the United States 

District Court for the Southern District of New York 
(Wood, J.). 
 

ON CONSIDERATION WHEREOF, IT IS 
HEREBY ORDERED, ADJUDGED, AND 
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DECREED that the judgment of said District Court 
be and it hereby is AFFIRMED. 
 

The Government of The Lao People’s 
Democratic Republic (“Laos”) appeals from the 
August 3, 2011 grant of the motion by Thai–Lao 
Lignite (Thailand) Co. Ltd. (“TLL”) and Hongsa 
Lignite (LAO PDR) Co. Ltd., (“HLL”) confirming an 
arbitral award issued in Kuala Lumpur, Malaysia, 
pursuant to the United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards, June 10, 1958, 21 U.S.T. 2517, T.I.A.S. No. 
6997, as implemented by the Federal Arbitration Act 
(“FAA”), 9 U.S.C. §§ 201 et seq. We assume the 
parties’ familiarity with the underlying facts, 
procedural history, and specification of issues for 
review. 
 

We review a district court decision confirming 
an arbitration award under an abuse of discretion 
standard, “accepting findings of fact that are not 
‘clearly erroneous’ but deciding questions of law de 
novo.” First Options of Chicago, Inc. v. Kaplan, 514 
U.S. 938, 947-48 (1995). The party resisting 
enforcement bears the burden of proving one or more 
of the grounds for refusing to confirm an award 
applies. Encyclopaedia Universalis S.A. v. 
Encyclopaedia Britannica, Inc., 403 F.3d 85, 90 (2d 
Cir. 2005). “The burden is a heavy one, as ‘the 
showing required to avoid summary confirmance is 
high.’” Id. (citation omitted). 
 

At issue here is whether the arbitral panel 
exceeded its jurisdiction under the Project 
Development Agreement (the “PDA”). There is no 
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question that Laos is a signatory to the PDA. The 
PDA specifically provides that any arbitration will 
be governed by UNCITRAL rules, which provide that 
“[t]he arbitral tribunal shall have the power to rule 
on objections that it has no jurisdiction, including 
any objections with respect to the existence or 
validity of the arbitration clause or of the separate 
arbitration agreement.” UNCITRAL Arbitration 
Rules, art. 21. There is no question, then, that the 
arbitral panel was free to decide the scope of its own 
jurisdiction – including whether other parties had 
standing as third-party beneficiaries. See Republic of 
Ecuador v. Chevron Corp., 638 F.3d 384, 394–95 (2d 
Cir. 2011) (having agreed through incorporation by 
reference to the UNCITRAL rule delegating 
questions of arbitrability to the arbitral panel, 
“Ecuador cannot now disown its agreed-to obligation 
to arbitrate ... the question[s] of arbitrability it has 
raised as defenses to arbitration in this Court.”) 
(internal quotation marks omitted); Contec Corp. v. 
Remote Solution Co., 398 F.3d 205, 209 (2d Cir. 
2005)(When the arbitration agreement between the 
parties grants the arbitrator the power to “decide 
issues of arbitrability, the incorporation serves as 
clear and unmistakable evidence of the parties’ 
intent to delegate such issues to an arbitrator.”). In 
addition, HLL’s presence in the arbitration was not 
shown to disadvantage the respondent in any way.  

 
Moreover, we find the district court did not 

abuse its discretion in applying a deferential 
standard of review in its analysis of the arbitral 
panel’s decision. See Parsons & Whittemore Overseas 
Co. v. Societe Generate de L’Industrie du Papier 
(RAKTA), 508 F.2d 969 (1974). In Parsons, Parsons 
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objected to certain damages in an arbitral award 
entered against it, including $185,000 for “loss of 
production” when the agreement specifically 
provided that “neither party shall have any liability 
for loss of production.” Id. at 976. We deferred to the 
arbitral panel, finding the decision “premised ... on [] 
construction of the contract.” Id. We concluded that, 
“[a]lthough the Convention recognizes that an award 
may not be enforced where predicated on a subject 
matter outside the arbitrator’s jurisdiction, it does 
not sanction second-guessing the arbitrator’s 
construction of the parties’ agreement.” Id. at 977. 
Similarly, here Laos seeks to undo the arbitral 
panel’s contract interpretation of the PDA, which 
lies beyond the scope of our review. 
 

We have examined the remainder of 
appellant’s arguments and find them without merit. 
Accordingly, the judgment of the district court 
hereby is AFFIRMED. 
 

FOR THE COURT: 
Catherine O’Hagan Wolfe, Clerk 
 
  /s/    
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
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THAI-LAO LIGNITE (THAILAND) CO., LTD. &  | 
HONGSA LIGNITE (LAO PDR) CO., LTD., | 
 | 

Petitioners, | 
-against- | 

 | 
GOVERNMENT OF THE LAO PEOPLE’S | 
DEMOCRATIC REPUBLIC, | 
 | 

Respondent. | 
-----------------------------------------------------------------------X 
 

10 Civ. 5256 (KMW) 
OPINION and ORDER 

 
KIMBA M. WOOD, U.S.D.J.: 
 

Thai-Lao Lignite (Thailand) Co., Ltd. (“TLL”), 
a company organized under the laws of Thailand, 
and Hongsa Lignite (LAO PDR) Co., Ltd., (“HLL”), a 
company organized under the laws of the Lao 
People’s Democratic Republic (“Laos”) (collectively, 
“Petitioners”), move for confirmation of an arbitral 
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award (the “Award”) issued in Kuala Lumpur, 
Malaysia, pursuant to the United Nations 
Convention on the Recognition of Foreign Arbitral 
Awards, June 10, 1958, 21 U.S.T. 2517, T.I.A.S. No. 
6997 (the “Convention”), as implemented by the 
Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 201 et 
seq. The government of Laos (“Respondent”) opposes 
confirmation, and moves to dismiss the petition on 
three separate grounds: (1) for lack of personal 
jurisdiction under Rule 12(b)(2) of the Federal Rules 
of Civil Procedure; (2) under the doctrine of forum 
non conveniens, pursuant to Rule 12(b)(3) of the 
Federal Rules of Civil Procedure and Article III of 
the Convention; and (3) because the arbitration 
panel exceeded its jurisdiction. 

 
For the reasons that follow, Respondent’s 

motion to dismiss is DENIED. Petitioners’ petition to 
confirm the Award is GRANTED. 

 
I. Background1 
 

A. The Parties 
 
Petitioner TLL is a limited company organized 

under the laws of Thailand in 1990 “for the purpose 
of investing in and operating mining and power 
generation projects.” (Memorandum of Law in 
Support of Respondent’s Motion to Dismiss and 
Objection to Enforcement (hereinafter “Resp. 
Mem.”), Ex. A (hereinafter “Award”) ¶ 1.) Its 

                                           
1 The following facts are drawn from the parties’ respective 
submissions, including the various agreements at issue, and 
the Award itself. They are undisputed unless otherwise noted. 
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principal and Chief Executive Officer is Mr. Siva 
Nganthavee (“Mr. Siva”), a Thai national.  

 
Petitioner HLL is a limited company 

organized under the laws of Laos in 1992 by TLL. 
TLL owns a 75% interest in HLL The remaining 25% 
of HLL is owned by the Agriculture Forestry and 
Import-Export Development Co., Ltd. of Laos 
(“AFlED”), an entity owned by the government of 
Laos.  

 
Respondent is the government of the Laos, a 

sovereign nation. 
 
B. The Mining Contracts 
 
This case concerns a dispute between TLL, 

HLL and Respondent arising out of a Project 
Development Agreement (the “PDA”), signed on July 
22, 1994, by TLL and Respondent. The PDA granted 
TLL the “exclusive mandate and rights” to 
implement a project to locate and mine lignite coal 
reserves in the Hongsa region of Laos, and to operate 
lignite-fired electricity generation plants adjacent to 
the mines, for sale of electricity to Thailand (the 
“Hongsa Project”). (Resp. Mem., Ex. B (hereinafter 
“PDA”), art. 2.2.) 

 
Approximately two years before the PDA was 

signed, TLL entered into an agreement with 
Respondent entitled “Agreement of Lignite Survey 
and Mining in Hongsa District, Udomchai 
Subdistrict, People’s Democratic Republic of Laos” 
(the “First Mining Contract”), which granted ILL the 
right to conduct lignite survey and mining 
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operations in a 20-square kilometer area in the 
Hongsa region. The First Mining Contract also 
required ILL to form another company as a joint 
enterprise with AFIED, “[i]n order to perform the 
target and objectives” of the First Mining Contract. 
ILL formed that company, HLL, in 1992. (Award  
¶ 10.) In July 1993, TLL and Respondent entered 
into an additional agreement that expanded the 
project area from 20 square kilometers to 60 square 
kilometers, and that authorized TLL to proceed with 
feasibility studies for the construction of a lignite-
fired power station within the concession area (the 
“Second Mining Contract”). During these two years, 
TLL and HLL invested millions of dollars 
performing geological surveys, purchasing mining 
equipment and building a road through Thailand 
and Laos to the mining sites. 

 
The Mining Contracts were governed by Lao 

law and contained a dispute resolution clause 
providing that any dispute that could not be settled 
“shall be preferred [sic] to the Laotian Board of 
Economic Conciliation or Laotian Court or 
International Economic Dispute Settlement 
Organization.” (Resp. Mem., Ex. C, First Mining 
Contract, art. 31.) 

 
During this same time period, Respondent 

and the government of Thailand were in negotiations 
for Respondent to sell electrical power to the 
Electricity Generating Authority of Thailand 
(“EGAT”), a Thai government agency. In June of 
1993 the Respondent and the Thai government 
entered into a memorandum of understanding 
pursuant to which approximately a half dozen new 
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Lao power plants would supply electricity to 
Thailand by selling power to EGAT. 

 
C. The Project Development Agreement 
 
During negotiations for the Second Mining 

Contract, the parties discussed the need for a 
comprehensive project development agreement “that 
would form the integrated basis for developing the 
Hongsa site” to mine lignite, and build power plants 
for the sale of electrical power to EGAT. (Award  
¶ 12.) The PDA was negotiated in Laos over nearly 
eighteen months, from March 1993 until it was 
signed on July 22, 1994. The PDA granted TLL “an 
exclusive mandate and rights to implement the 
Project in accordance with the terms and conditions 
of this Agreement.” (PDA, art. 2.2.) The “Project” 
was defined as “the development, design, 
engineering, procurement, financing, construction, 
completion, insurance, ownership, operation, 
maintenance, and transfer” of the power plants “and 
all associated equipment, buildings, and 
Infrastructure necessary for the ownership, 
operation and maintenance” of the plants. (Id. at  
3- 4.) 

 
The PDA stated that TLL was to organize an 

additional company, Thai-Lao Power Co., Ltd. 
(“TLP”), under Lao law, to implement the PDA and 
to be the operating company for the Hongsa project. 
The PDA also stated that the PDA itself was to be 
assigned by TLL to TLP. The parties agree that this 
assignment did not take place. 
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The PDA referenced the two Mining Contracts 
as “Prior Contracts,” and stated that the agreement  

 
contains the entire agreement between 
the parties concerning the subject 
matter hereof, except that both parties 
acknowledge the existence, and 
continuing validity of, the Prior 
Contracts. The rights and benefits of 
TLL contained in this Agreement may 
not be limited in any way by any 
statement made in the Prior Contracts, 
which are intended to be with [HLL], 
but may be broadened or made more 
extensive by the Prior Contracts .... 
 

(PDA, art. 19.11.) The PDA further stated that 
 

[t]he Parties intend that neither this 
Agreement nor the Prior Contracts shall 
detract from the other but rather that 
they reflect two separate but related 
projects; this Agreement and the Prior 
contracts should be read and construed 
so as to maximize the rights and 
benefits to TLL or [HLL] as the case 
may be and not to subtract from them in 
any way. On the other hand, regardless 
of whether or not this Project is 
determined to be feasible, or subject to 
force majeure, termination, default, or 
any other event, happening, or 
contingency, [HLL’s] rights and benefits 
under the Prior Contracts shall remain 
intact. 
 

(PDA, art. 19.13.) 
 



12a 

 

The PDA states that it is to be governed by 
New York law, except that select provisions not 
relevant here were to be interpreted under Lao law. 
(See PDA, art. 18.1.) 

 
The PDA contained an arbitration clause 

providing, in relevant part: 
 
In the event that a dispute arises out of 
this Agreement including any matter 
relating to the interpretation of this 
Agreement, each party shall use its best 
efforts to settle the dispute amicably 
through consultation in good faith with 
the other party or, if both parties agree, 
through ad hoc non-binding mediation 
in the Lao People’s Democratic Republic 
to be structured by the parties in order 
to provide a framework for the 
Government [Respondent] and TLL to 
attempt to arrive at a settlement which 
is acceptable to both of them. Whether 
amicable consultations, ad hoc non-
binding mediation, or neither is used by 
the parties, if no settlement is reached 
within thirty days of the date on which 
such dispute first arises, then either 
party may submit the dispute to 
arbitration conducted in Malaysia at the 
Kuala Lumpur Regional Centre for 
Arbitration in accordance with the 
UNCITRAL Rules; provided, that, this 
clause shall not be construed to prevent 
any party from bringing any action in a 
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court of competent jurisdiction for 
injunctive or other provisional relief. 

 
(PDA, art. 14.1(i).) 
 

Any award or determination of the 
arbitral panel shall be final, 
nonappealable, binding, and conclusive 
upon the parties, and judgment may be 
entered in any court of competent 
jurisdiction. The parties waive to the 
extent permitted by law any rights to 
appeal or any review of such award by 
any court or tribunal of competent 
jurisdiction. 
 

(PDA, art. 14.1(vi).) 
 

The PDA also contained a termination clause 
that outlined the remedies available if a party 
breached or terminated the agreement: 

 
[I]n the event that either party is in 
default under this Agreement after 
having been given notice by the other 
party and a-reasonable opportunity to 
cure pursuant to Article 13 hereof, if the 
non-defaulting party wishes to 
terminate this agreement, it may do so 
upon the approval of the arbitration 
panel constituted in accordance with 
Article 14 hereof. 
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In the event of termination of this 
Agreement compensation shall be paid 
to TLL or the Government 
[Respondent], as the case may be, as 
determined by the arbitration panel 
constituted in accordance with Article 
13 hereof which shall include TLL’s 
total investment cost plus a premium 
and consideration of the Lenders and 
Investors in the event of a default on 
the part of the Government 
[Respondent]. 
 

(PDA, art. 15.1.) 
 

D. Operation of the PDA 
 
Between 1994 and 1997, TLL and HLL 

commissioned a number of studies for the 
development of the Hongsa Project, performed 
further road construction, and discussed financing 
arrangements with various parties. Petitioners 
provided the funds for these activities from their 
own resources, and from related entities, chiefly a 
company called South East Asia Power Co. Ltd. 
(“SEAP”). SEAP, like TLL, was a Thai company 
wholly owned by Mr. Siva, which he had formed to 
raise funds for the Hongsa Project. 

 
In September 1995, TLP and EGAT executed 

a memorandum of understanding for the purchase of 
electrical power by EGAT from Hongsa Project 
power plants. On December 18, 1997, TLP and 
EGAT initialed a Power Purchase Agreement, which 
remained subject to the final approval of 



15a 

 

governmental entities in Thailand and Laos. 
However, beginning in mid-1997 and continuing 
through 2000, a financial crisis in Asia severely 
affected the Thai economy, and as a result, the Thai 
government suspended further arrangements for the 
purchase of electrical power from Respondent, and 
did not complete the agreement to purchase 
electrical power from TLP. 

 
Nevertheless, in the ensuing seven years, 

Petitioners continued to fund various aspects of the 
Hongsa Project. Petitioners asserted at the 
arbitration that Respondent “gave only fainthearted 
support for the Hongsa Project in its 
communications with the Government of Thailand 
during this period ....” (Award ¶ 23.) Petitioners 
alleged that Respondent favored other electricity 
generation projects in which Respondent had a 
greater economic interest. Id. 

 
As the financial crisis waned, Petitioners 

began to seek a joint venture partner to help with 
the financing of the Hongsa Project. In January 
2005, SEAP signed a preliminary joint development 
agreement with Banpu Public Co., Ltd. (“Banpu”), 
Thailand’s largest private energy company. The 
same parties executed a final Joint Development 
agreement on April 5, 2005. However, Petitioners’ 
relationship with Banpu eventually soured, and, on 
July 18, 2006, an attorney for Petitioners and Mr. 
Siva sent Banpu a notice of termination of the 
agreement.  

 
Respondent states that “EGAT and 

[Respondent] were stunned by Mr. Siva’s 
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termination of [the] Banpu [agreement].” (Resp. 
Mem. at 4.) Respondent sent a letter to Mr. Siva 
expressing displeasure with this turn of events, and 
called a meeting of all of the parties in Vientiane, 
Laos. At that meeting, Petitioners stated that they 
were planning to replace Banpu with Castlepines 
Finance Pty. Limited (“Castlepines”), an Australian 
company with whom they had signed a 
memorandum of understanding two days after the 
termination of the Banpu agreement.  

 
Respondent remained unsatisfied with this 

state of affairs, and, on September 4, 2006, sent 
Petitioners a Notice of Default, demanding that four 
alleged breaches of the PDA be cured within thirty 
days; the alleged breaches were failure to produce 
certain studies and execute certain necessary 
agreements in connection with the Hongsa Project. 
Petitioners replied by letter on October 2, 2006, 
stating that they disagreed with the allegations of 
default. On the same date, Petitioners wrote to 
Banpu, stating that they were willing to withdraw 
the notice of termination. On October 5, 2006, Banpu 
wrote to Petitioners to reject their overtures, 
deeming the situation irreconcilable. On that same 
day, Respondent sent Petitioners a Notice of 
Termination of the PDA. On October 11, 2006, 
Respondent sent Petitioners Notices of Termination 
of the First and Second Mining Contracts. 

 
E. The Arbitration 
 
On July 26, 2007, Petitioners initiated 

arbitration in Kuala Lumpur, Malaysia under 
Article 14 of the PDA. Each side agreed to choose 
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one arbitrator, and to have the two arbitrators select 
the Chairman. The parties also agreed that the 
International Chamber of Commerce Court of 
International Arbitration (“ICC”) would replace the 
Kuala Lumpur Regional Centre for Arbitration as 
Appointing Authority. The arbitration panel (the 
“Panel”) consisted of three attorneys from law firms 
in the United States: one from Sullivan & Cromwell 
LLP, in New York; one from Cravath, Swaine & 
Moore LLP, in New York; and one from Skadden, 
Arps, Slate, Meagher & Flom LLP, in Washington, 
D.C. 

 
An initial conference was held in New York on 

May 27, 2008, at which time the parties agreed on a 
schedule for the proceedings. On June 26, 2008, 
Petitioners filed their Statement of Claim, and on 
August 29, 2008, Respondent filed their Statement of 
Defense.2 An additional procedural conference was 
held in New York on October 3, 2008. After the 
parties submitted further briefing during late 2008 
and early 2009, the arbitration hearing itself was 
held on July 13-17, 2009 in Kuala Lumpur, 
Malaysia. Both sides called witnesses who testified 
in writing and were subject to oral examination. 

 

                                           
2 Along with their Statement of Claim, Petitioners also filed a 
Petition for Interim Relief, seeking an order directing that no 
transfer of rights in the Hongsa Project be made, and that the 
PDA remained in effect because Respondent had not complied 
with the procedures for termination set forth in the PDA. On 
October 3, 2008, the Panel ruled that it had taken the 
preliminary view that the PDA had not yet been terminated, 
but otherwise denied the Petition for Interim Relief. (Award  
¶¶ 43-47.) That ruling is not at issue in this action.  
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The Panel issued its decision on November 4, 
2009. 

 
F. Parties’ Arguments and the Panel’s 

Conclusions 
 
The following two determinations made by the 

Panel are at issue in this action: (1) the Panel’s 
determination that Petitioners had standing to bring 
the claims in the arbitration; and (2) the Panel’s 
determination of the damages owed to Petitioner. 

 
1. Standing 
 

Petitioner TLL claimed that it was a party to 
the PDA; HLL claimed that it was a third party 
beneficiary of the PDA. Petitioners contended that 
Respondent violated the PDA by improperly seeking 
to terminate it without cause, and without following 
the procedures for termination outlined in the 
agreement.  

 
At the arbitration, Respondent contended that 

neither TLL nor HLL had standing to bring the 
claim. TLL lacked standing, according to 
Respondent, because under the PDA, “all of TLL’s 
mineral and exploration and other incidental or 
related rights contained” in the PDA “[had] been 
fully vested in [HLL],” and that all other rights 
granted to TLL under the PDA were supposed to 
have been assigned to TLP. (Award ¶ 59.) 
Respondent argued that HLL, in turn, lacked 
standing because it was not a signatory to the PDA. 
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Petitioners argued that Respondent had 
waived any objection to their standing to assert 
rights under the PDA “by dealing with them 
consistently as the proper parties to that Agreement 
for a dozen years,” and “treat[ing] them, together 
with TLP and SEAP as the ‘Companies’” under the 
Banpu agreement, which Respondent approved, 
without distinguishing between the different entities 
within the group of companies controlled by Mr. 
Siva. (Id. ¶ 64.) 

 
The Panel concluded that both TLL and HLL 

had standing to bring the claims under the PDA 
because TLL was a signatory to the PDA, and HLL 
was an “intended beneficiary” of the PDA. (Id. ¶ 65.) 

 
2. Damages 
 

Petitioners claimed that Respondent breached 
the PDA by terminating the agreement without 
cause and without following the necessary 
procedures for doing so. Petitioners also claimed that 
any inactivity on their part in implementing the 
Hongsa Project was due to a lack of governmental 
support from Respondent.  

 
The Panel concluded that Respondent had 

breached the PDA by improperly terminating it, and 
thus that Petitioners were entitled, under the PDA, 
to damages, including “TLL’s total investment cost 
plus a premium and consideration of the Lenders 
and Investors.” (PDA, art. 15.1.) The parties 
disputed the meaning of these terms, and how the 
damages should he calculated. 
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Petitioners argued that “total investment cost” 
included both out-of-pocket costs and interest and 
financing costs. Petitioners submitted expert 
testimony stating that these costs totaled $179 
million. Of that total, roughly $135 million consisted 
of interest and financing costs. Petitioners also 
argued that the “premium” was intended by the 
parties to mean the lost profits of the Hongsa 
Project. Petitioners’ expert calculated the present 
value of the Hongsa Project as between $153.5 
million and $387 million, depending upon the 
assumed power generating capacity of the plants. 

 
Respondent argued that including both 

Petitioners’ actual costs and its lost profits in the 
damages calculation amounted to “double counting,” 
because Petitioners would obtain both reliance 
damages and expectation damages. Respondent 
submitted expert testimony that calculated the costs, 
based on the records submitted by Petitioners, to be 
$23.2 million “paid by Claimants or their affiliates to 
non-affiliated entities for the benefit of the Hongsa 
Project.” (Award ¶ 101.) 

 
The Panel also considered two other pieces of 

evidence related to Petitioners’ costs: First, the 
Banpu agreement stated that the “existing rights 
and assets contributed to the Hongsa Project by 
TLL, HLL and TLP” as of 2005 were “deemed to be 
in the amount of U.S. $50 million.” (Id. ¶ 102.) 
Second, the Castlepines memorandum of 
understanding states that the “existing sunk costs” 
of the Hongsa Project as of 2006 were $40 million. 
(Id. ¶ 103.) 
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The Panel applied New York State legal 
principles of contract interpretation to determine 
that “total investment costs” meant “the total 
amount of money that Claimants together, on behalf 
of TLL, reasonably and unavoidably actually 
expended out-of-pocket in the normal course of 
preparation for performance or in performance up 
until the date of breach.” (Id. ¶ 114.)  The Panel 
concluded that “total investment costs” did not 
include interest and financing costs. The Panel 
agreed with Respondent that “premium” did not 
mean “lost profits,” and concluded that the term 
meant an “an allowance for a reasonable return on 
[Petitioners’] total investment costs to be set by the 
arbitration panel in its judgment.” (Id. ¶ 127.) 
Finally, the Panel concluded that the terms 
“consideration of the lenders and investors” “do not 
add anything to the appropriate total compensation 
in the circumstances of this case.” (Id. ¶ 129.) 

 
Examining the evidence in the record, the 

Panel concluded that the total investment cost was 
$40 million, which was the amount quoted in the 
Castlepines Memorandum of Understanding as the 
sunk costs in the Hongsa Project to that point. This 
amount was close to the amount calculated by 
Petitioners’ expert (less the interest and financing 
costs). The Panel set the premium at 10% of the 
investment costs, or $4 million. The Panel also 
concluded that Petitioners were entitled to pre-and 
post-award interest in the amount of $12,210,000. 
Thus, the total damages award that Petitioners seek 
to confirm is $56,210,000. 
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B. Procedural History 
 
Petitioners initially filed their petition to 

confirm the Award in the Supreme Court of the 
State of New York, New York County, Commercial 
Division on June 8, 2010. Respondent removed the 
case to this Court on July 9, 2010. 

 
On October 1, 2010, Respondent filed the 

instant Motion to Dismiss. Respondent also initially 
moved for a stay of the proceedings pursuant to 
Article VI of the Convention, pending the resolution 
of a motion to set aside the award in the courts of 
Kuala Lumpur, Malaysia. On October 13, 2010, 
Respondent withdrew the portion of its motion that 
sought a stay.  
 
II. Respondent’s Motion to Dismiss 
 

Respondent moves to dismiss the petition on 
three grounds: (1) for lack of personal jurisdiction; 
(2) under the doctrine of forum non conveniens; and 
(3) because the Panel exceeded its jurisdiction. For 
the reasons that follow, Respondent’s motion to 
dismiss is DENIED. 

 
A. Personal Jurisdiction 
 
Respondent’s motion to dismiss for lack of 

personal jurisdiction is DENIED.  
 
The Court has jurisdiction over Respondent 

and this case under 28 U.S.C. § 1330. The Court has 
subject matter jurisdiction pursuant to § 1330(a), 
which provides that  
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[t]he district courts shall have original 
jurisdiction without regard to amount in 
controversy of any nonjury civil action 
against a foreign state as defined in 
section 1603(a) of this title as to any 
claim for relief in personam with respect 
to which the foreign state is not entitled 
to immunity either under sections 1605-
1607 of this title or under any 
applicable international agreement.  

 
28 U.S.C. § 1330. 
 

There is no dispute that Respondent is a 
“foreign state” as defined in 28 U.S.C. § 1603(a), and 
that it is not entitled to immunity pursuant to 
sections 1605-1607 of Title 28. First, Respondent 
affirmatively waived sovereign immunity in the PDA 
itself, which provided:  

 
Each of the parties hereto irrevocably 
waives, to the fullest extent permitted 
by applicable law, all immunity 
(whether on the basis of sovereignty or 
otherwise) from jurisdiction, attachment 
(both before and after judgment), and 
execution to which it might otherwise be 
entitled in any action or proceeding 
relating in any way to this Agreement 
in the courts of the Lao People’s 
Democratic Republic or the Kingdom of 
Thailand or other relevant jurisdictions, 
and neither party will raise or claim or 
cause to be pleaded any such immunity 
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at or in respect of any such action or 
proceeding. 
 

(PDA, art. 14.2.) Second, the case falls under one of 
the exceptions to immunity in the Foreign Sovereign 
Immunity Act (“FSIA”). Under section 1605(a)(6), a 
foreign state “shall not be immune from the 
jurisdiction of courts of the United States” in an 
action 
 

either to enforce an agreement made by 
the foreign state with or for the benefit 
of a private party to submit to 
arbitration all or any differences which 
have arisen or which may arise between 
the parties with respect to a defined 
legal relationship, whether contractual 
or not, concerning a subject matter 
capable of settlement by arbitration 
under the laws of the United States, or 
to confirm an award made pursuant to 
such an agreement to arbitrate, if ... (B) 
the agreement or award is or may be 
governed by a treaty or other 
international agreement in force for the 
United States calling for the recognition 
and enforcement of arbitral awards .... 

 
28 U.S.C.A. § 1605(a)(6). Because the Award was 
rendered pursuant to an arbitration agreement, and 
is governed by the Convention, to which the United 
States is a signatory, Respondent cannot claim 
sovereign immunity to this action. 
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This Court also has personal jurisdiction over 
Respondent. Section 1330(b) provides that 
“[p]ersonal jurisdiction over a foreign state shall 
exist as to every claim for relief over which district 
courts have jurisdiction under subsection (a) where 
service has been made under section 1608 of this 
title.” 28 U.S.C. § 1330(b). Respondent expressly 
consented to service and, in a stipulation filed with 
the Court, “waive[d] any objections or defenses based 
upon Petitioners’ service of the [petition for 
confirmation and accompanying papers], including, 
without limitation, any defenses based on 28 U.S.C. 
1608 ....” (Stip., Dckt. Entry No.5, July 23, 2010.) 

 
In addition, as Respondent concedes, it is the 

law of this circuit that a foreign state (and its 
instrumentalities) is not entitled to the jurisdictional 
protections of the Due Process Clause, such as 
protection against being sued where it lacks 
minimum contacts. See Frontera Resources 
Azerhaijan Corp. v. State Oil Co. of the Azerbaijan 
Republic, 582 F.3d 393, 399-400 (2d Cir. 2009).3 

 

                                           
3 Respondent concedes the applicability of Frontera but grounds 
its objection in a supposed “split of authority in the Circuit 
Courts of Appeal” on this issue. (Resp. Mem. at 10.) The 
existence of a circuit split would not allow this court to depart 
from binding Second Circuit law, but, in any case, the authority 
that Respondent cites is in apposite. In both Glencore 
GrainRotterdam B. V. v. Shivllalh Rai Harnarain Co., 284 F.3d 
1114 (9th Cir. 2002) and Base Metal Trading, Ltd. v. OJSC 
“Novokuznetsky Aluminum Factory”, 283 F.3d 208 (4th Cir. 
2002), the party asserting lack of personal jurisdiction was not 
a foreign state, as in Frontera, but rather a foreign private 
entity. 
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Accordingly, this Court has subject matter 
jurisdiction over this case and personal jurisdiction 
over Respondent. 

 
B. Forum Non Conveniens 
 
Respondent’s motion to dismiss based on the 

doctrine of forum non conveniens is DENIED. 
Even where a district court has jurisdiction over the 
case and the parties, it may still decline to exercise 
that jurisdiction under the doctrine of forum non 
conveniens if “an alternative forum has jurisdiction 
to hear the case, and trial in the chosen forum would 
establish oppressiveness and vexation to a defendant 
out of all proportion to plaintiff s convenience, or the 
chosen forum is inappropriate because of 
considerations affecting the court’s own 
administrative and legal problems.” Sinochem Int’l 
Co. Ltd. v. Malaysia Int’l Shipping Corp., 549 U.S. 
422, 425 (2007) (citation, quotation marks and 
ellipses removed). The Second Circuit has held that 
the doctrine of forum non conveniens may apply in a 
proceeding to confirm a foreign arbitration award 
under the Convention. See In re Arbitration Between 
Monegasque de Reassurances S.A.M. v. Nak 
Naftogaz of Ukraine. 311 F.3d 488, 496-97 (2d Cir. 
2002) (rejecting argument that forum non conveniens 
does not apply because it does not appear as a 
ground for opposing confirmation in the 
Convention).4 

                                           
4 Respondent raises its forum non conveniens argument under 
Rule 12(b)(2) of the Federal Rules of Civil Procedure and 
Article III of the Convention. Article III of the Convention 
simply provides that “[e]ach Contracting State shall recognize 
arbitral awards as binding and enforce them in accordance 
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The Second Circuit uses a three-step analysis 
to determine whether dismissal is appropriate under 
forum non conveniens. First, the court determines 
the degree of deference to be accorded to the 
petitioner’s choice of forum; second, the court 
considers whether there is an appropriate 
alternative forum to adjudicate the dispute; and 
third, the court balances the private and public 
interests implicated in the choice of forum. Norex 
Petroleum Ltd. v. Access Indus., Inc., 416 F.3d 146, 
153 (2d Cir. 2005) (citing Iragorri v. United Techs. 
Corp., 274 F.3d 65, 73-74 (2d Cir. 2001)). 

 
1. Degree of Deference 
 

When a plaintiff brings a suit in its home 
forum, it is entitled to a “strong presumption” in 
favor of that selection. See Murray v. British 
Broadcasting Corp., 81 F.3d 287, 290 (2d Cir. 1996). 
Conversely, “[w]here a foreign plaintiff is  
concerned ... its choice of forum is entitled to less 
deference.”  Id. Nevertheless, “some weight must 
still be given to a foreign plaintiffs choice of forum.” 
Id. (“[T]his reduced weight is not an invitation to 
accord a foreign plaintiffs selection of an American 
forum no deference since dismissal for forum non 
conveniens is the exception rather than the rule.”). 
The Second Circuit has explained that the 
appropriate level of deference to a plaintiffs choice of 
forum “moves on a sliding scale.” Iragorri, 274 F.3d 
at 71. 

 

                                                                                      
with the rules of procedure of the territory where the award is 
relied upon.” Convention, art. III. 



28a 

 

Determination of how much deference to grant 
a plaintiffs choice of forum should be guided by the 
following considerations: 

 
The more it appears that a domestic or 
foreign plaintiffs choice of forum has 
been dictated by reasons that the law 
recognizes as valid, the greater the 
deference that will be given to the 
plaintiffs forum choice. Stated 
differently, the greater the plaintiffs or 
the lawsuit’s bona fide connection to the 
United States and to the forum of choice 
and the more it appears that 
considerations of convenience favor the 
conduct of the lawsuit in the United 
States, the more difficult it will be for 
the defendant to gain dismissal for 
forum non conveniens . ... On the other 
hand, the more it appears that the 
plaintiffs choice of a U.S. forum was 
motivated by forum-shopping reasons-
such as attempts to win a tactical 
advantage resulting from local laws that 
favor the plaintiffs case, the habitual 
generosity of juries in the United States 
or in the forum district, the plaintiffs 
popularity or the defendant’s 
unpopularity in the region, or the 
inconvenience and expense to the 
defendant resulting from litigation in 
that forum--the less deference the 
plaintiffs choice commands and, 
consequently, the easier it becomes for 
the defendant to succeed on a forum non 
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conveniens motion by showing that 
convenience would be better served by 
litigating in another country’s courts. 

 
Id. at 71-72. 
 

Respondent argues that Petitioners’ selection 
of a district court in New York was motivated 
exclusively by forum shopping, and suggests that 
Petitioners chose the United States as a forum only 
to take advantage of the generous discovery 
procedures available here. (Reply Memorandum of 
Law of Respondent to Petitioners’ Memorandum of 
Law in Opposition to Motion to Dismiss (hereinafter 
“Resp. Reply”) at 3.) Petitioners state that they chose 
this forum because they believe that Respondent has 
attachable assets in New York that will allow 
Petitioners to enforce a judgment. 

 
The Court finds that it is not apparent that 

Petitioners were motivated by forum shopping, and 
thus, although Petitioners are not entitled to the 
same deference accorded to domestic plaintiffs, 
Petitioners’ choice is entitled to a presumption of 
validity. The fact that Petitioners have initiated 
confirmation proceedings in multiple jurisdictions 
does not itself compel a conclusion that they are 
engaged in forum shopping. The Convention 
specifically contemplates multiple, simultaneous 
enforcement proceedings. See Karaha Bodas Co., 
L.L.C. v. Perusahaan Pertambangan Minyak Dan 
Gas Bumi Negara, 500 F.3d 111, 114-15 (2d Cir. 
2007). Moreover, as discussed more fully infra, 
unlike in Monegasque, “the jurisdiction provided by 
the Convention” is not “the only link between the 
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parties and the United States.” 311 F.3d at 499.  On 
the contrary, all three members of the arbitration 
panel are American, and two are from New York. 
Two preliminary conferences in the arbitration were 
held in New York (although the hearing itself took 
place in Malaysia). New York law governed the PDA 
(and, indeed, the Award contains extensive citation 
to New York law). Finally, although the parties are 
located in Asia, and performance of the PDA took 
place in Asia, the relevant agreements were written 
in English, the Award is written in English, and the 
damages are stated in U.S. dollars. 

 
2. Alternative Forum 
 

The court next considers whether there is an 
adequate alternative forum. If there is not, “the 
forum non conveniens motion must be denied 
regardless of the degree of deference accorded 
plaintiffs forum choice.” Norex Petroleum, 416 F.3d 
at 157. “An alternative forum is ordinarily adequate 
if the defendants are amenable to service of process 
there and the forum permits litigation of the subject 
matter of the dispute.” Monegasque, 311 F.3d at 499 
(citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 
n.22 (1981)). 

 
The parties dispute the adequacy of 

Respondent’s proposed alternative forum, Thailand. 
Respondent submits an affidavit from a Thai lawyer, 
Mr. Chumpol Sonchai, stating that Thai courts 
would have jurisdiction over Petitioners, because 
both are majority Thai-owned companies. (Resp. 
Mem. Ex. O.) Respondent also states that it would 
voluntarily accept service in Thailand. Mr. Sonchai 
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states that service upon Respondent through Thai 
diplomatic channels could take 180 days and the 
entire proceeding in Thailand could be completed 
within 6-12 months. Petitioners responds that Mr. 
Sonchai is not a barrister in Thailand and thus his 
opinion is not entitled to much weight. 

 
Petitioners submit a declaration from a Thai 

barrister, Mr. Jesadapon Watsa, who, Respondent 
points out, is the personal lawyer of Mr. Siva, the 
principal of Petitioners. Mr. Watsa contends that 
service through the letters rogatory process - which 
cannot be waived by Respondent - would take at 
least nine months to effectuate. (See Declaration of 
Jesdapon Watsa, Dckt. Entry No. 14.) Mr. Watsa 
states that Thai confirmation proceedings for 
arbitration awards generally involve a full 
relitigation of the merits of the dispute, and would 
thus be costly and time consuming. Petitioners 
would also be required to pay a substantial filing fee 
and maintain a litigation bond throughout the 
proceedings, including appeals. Mr. Watsa states 
that the confirmation order would be subject to three 
levels of appeal, which can take up to ten years to 
complete, during which time no assets of the 
Respondent could be attached.  

 
The Court finds that, notwithstanding 

Petitioners’ objections, Thailand would provide a 
viable alternative forum for the litigation of this 
dispute, because the parties are amenable to service 
of process, and Thailand, as a signatory to the 
Convention, permits actions to confirm international 
arbitral awards. Monegasque, 311 F.3d at 499. 
However, Respondent “does not carry the day simply 
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by showing the existence of an adequate alternative 
forum. The action should be dismissed only if the 
chosen forum is shown to be genuinely inconvenient 
and the selected forum significantly preferable.” 
Iragorri, 274 F.3d at 74-75. In balancing the private 
and public interest factors, the Court takes into 
account the relative convenience (or lack thereof) of 
the proposed alternative forum.  

 
3. Balancing the Private and Public 

Interest Factors 
 
Having found that there is a potential 

alternative forum, the Court proceeds to the 
balancing of the two sets of factors identified by the 
Supreme Court as relevant to determining whether 
the chosen forum is inconvenient. See Gulf Oil Corp. 
v. Gilbert, 330 U.S. 501, 508-09 (1947). The private 
interest factors pertain to the convenience of the 
litigants, and include: “the relative ease of access to 
sources of proof; availability of compulsory process 
for attendance of unwilling, and the cost of obtaining 
attendance of willing, witnesses; possibility of view 
of premises, if view would be appropriate to the 
action; and all other practical problems that make 
trial of a case easy, expeditious and inexpensive.” Id. 
at 508. In considering these issues, “the court should 
focus on the precise issues that are likely to be 
actually tried, taking into consideration the 
convenience of the parties and the availability of 
witnesses and the evidence needed for the trial of 
these issues.” Iragorri, 274 F.3d at 74.  

 
The court in Monegasque acknowledged that 

“the private interest factors might not ordinarily 
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weigh in favor of forum non conveniens dismissal in 
a summary proceeding to confirm an arbitration 
award ....” 311 F.3d at 500. This is because 
confirmation of an arbitration award is typically “a 
summary proceeding that merely makes what is 
already a final arbitration award a judgment of the 
court.” D.H. Blair & Co., Inc. v. Goltdiener, 462 F.3d 
95, 110 (2d Cir. 2006) (citation omitted). In light of 
the fact that this Court decides, infra, that the 
independent review of the issues requested by 
Respondent is inappropriate, there will be little need 
for witnesses and documents located abroad to 
adjudicate this matter. Cf Monegasque, 311 F.3d at 
500 (holding that private interest factors weighed in 
favor of dismissal where the case “[did] not lend 
itself to summary disposition,” because the 
petitioner attempted to implead Ukraine, a 
sovereign nation that was not a party to the 
arbitration proceeding). Given that the parties were 
able to travel to New York for two preliminary 
conferences during the arbitration process, and both 
have retained capable New York counsel, there is 
little inconvenience to the parties in adjudicating 
this summary proceeding. Given the inconvenient 
aspects of litigating this dispute in Thailand, the 
private interest factors do not favor dismissal.5 

                                           
5 Respondent also argues that litigating this dispute in the 
United States is more costly because attorney’s fees tend to be 
higher in the United States than in Thailand. This argument is 
not persuasive, given the fact that most of the costs of litigating 
the confirmation action have already been expended by both 
parties. Moreover, given the other costs associated with 
litigating the dispute in Thailand (including translating the 
relevant documents into Thai) it is not evident that litigating 
this case in Thailand would be less costly, even if lawyers’ 
billing rates are lower there. 
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The public interest factors also do not favor 
dismissal. The public interest factors “include the 
administrative difficulties associated with court 
congestion; the imposition of jury duty upon those 
whose community bears no relationship to the 
litigation; the local interest in resolving local 
disputes; and the problems implicated in the 
application of foreign law.” Monegasque, 311 F.3d at 
500 (citing Gilbert, 330 U.S. at 508-09). Generally, 
“American courts have an interest in enforcing 
commercial arbitration agreements in international 
contracts.” Figueiredo Ferraz Consultoria E 
Engenharia De Projeto Ltda. v. Republic of Peru, 655 
F. Supp. 2d 361, 376-77 (S.D.N.Y. 2009) (citing 
Scherk v. Alberto-Culver Co., 417 U.S. 506, 520 n. 15 
(1974)). Here, although the parties are foreign and 
the relevant conduct took place outside the United 
States, the case is connected to the forum. The 
Award was decided by a panel of three United States 
lawyers based almost entirely upon New York law, 
and the parties have not identified any bodies of 
foreign law that the Court would have to apply in 
order to decide the case. Cf Iragorri, 274 F.3d at 74 
(“There is an appropriateness, too, in having the 
trial of a diversity case in a forum that is at home 
with the state law that must govern the case, rather 
than having a court in some other forum untangle 
problems in conflict of laws, and in law foreign to 
itself.” (quoting Gilbert, 330 U.S. at 509)). 

 
In short, even if Thailand were an adequate 

alternative forum, Respondent has not met its 
burden of showing that Petitioners’ choice of forum 
should not be respected. Accordingly, the motion to 
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dismiss on the basis of forum non conveniens is 
denied. 

 
C. Panel Exceeded Its Jurisdiction 
 
Respondent moves to dismiss the petition to 

confirm the award on the theory that the Panel 
exercised jurisdiction beyond the scope of the 
arbitration agreement, by extending their 
jurisdiction to other agreements and to parties that 
are not signatories to the PDA. However, 
Respondent does not make any arguments applying 
the specific standards courts use in evaluating 
motions pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure. Nor does Respondent cite 
any authority for the proposition that the 
appropriate remedy when an arbitration panel 
exceeds its jurisdiction is the dismissal of the 
petition for confirmation for “failure to state a claim 
upon which relief can be granted.” Fed. R. Civ. P. 
12(b)(6). Respondent’s arguments, instead, address 
standards for opposition to the confirmation of an 
arbitral award. Accordingly, the Court will treat 
Respondent’s motion as an objection to confirmation 
and consider its arguments in that context. 

 
III. Confirmation of the Arbitration Award 
 

Petitioners have filed a petition to confirm the 
Award pursuant to the Convention. Respondent 
opposes the petition on the ground that the Panel 
exceeded its jurisdiction. The resolution of the 
parties’ dispute depends upon the standard of review 
that the Court applies to the Panel’s determinations, 
particularly to the Panel’s conclusions concerning 
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the scope of its own jurisdiction. The parties disagree 
as to the appropriate standard of review. Respondent 
argues that the Court should engage in independent, 
de novo review of the Panel’s jurisdiction decisions, 
while Petitioners argue that the Court must defer to 
the Panel’s conclusions. For the reasons that follow, 
the Court concludes that it should defer to the 
Panel’s conclusions on these issues. Thus, the 
petition to confirm the award is GRANTED. 

 
A. Background Principles for 

Confirmation of Foreign Arbitral 
Awards 

 
Because Petitioner seeks to confirm an 

arbitration award rendered in a foreign state, under 
an agreement between foreign commercial entities, 
the action is governed by the framework set forth in 
the Convention, as implemented by, and reprinted 
in, the FAA, 9 U.S.C. §§ 201-08. See 9 U.S.C. § 202 
(providing that “[a]n agreement or arbitral award 
arising out of a legal relationship ... which is 
considered as commercial ... falls under the 
Convention” as long as the relationship is not 
“entirely between citizens of the United States .... “). 

 
The Second Circuit has acknowledged the 

“general pro-enforcement bias informing the 
Convention,” and has explained that the 
Convention’s “basic thrust was to liberalize 
procedures for enforcing foreign arbitral awards.” 
Parsons & Whittemore Overseas Co. v. Societe 
Generale de L’Industrie du Papier (RAKTA), 508 
F.2d 969,973 (2d Cir. 1974). As the Supreme Court 
has explained, 



37a 

 

[t]he goal of the Convention, and the 
principal purpose underlying American 
adoption and implementation of it, was 
to encourage the recognition and 
enforcement of commercial arbitration 
agreements in international contracts 
and to unify the standards by which 
agreements to arbitrate are observed 
and arbitral awards are enforced in the 
signatory countries. 
 

Scherk, 417 U.S. at 520 n.15. 
 

Thus, under the FAA, when a party seeks to 
confirm an arbitral award pursuant to the 
Convention, “[t]he court shall confirm the award 
unless it finds one of the grounds for refusal or 
deferral of recognition or enforcement of the award 
specified in the said Convention.” 9 U.S.C. § 207. 
Article V of the Convention contains the seven 
exclusive grounds upon which courts may refuse to 
confirm an award. See Convention art. V.6 

                                           
6 Article Y, Section (I) provides that a court may refuse to 
recognize and enforce an award for five reasons: 
 
(a) The parties to the agreement ... were, under the law 
applicable to them, under some incapacity, or the said 
agreement is not valid under the law to which the parties have 
subjected it or, failing any indication thereon, under the law of 
the country where the award was made; or 
 
(b) The party against whom the award is invoked was not given 
proper notice of the appointment of the arbitrator or of the 
arbitration proceedings or was otherwise unable to present his 
case; or  
 



38a 

 

 The party opposing enforcement of an arbitral 
award has the burden to prove that one or more of 
the defenses under the New York Convention 
applies. Encyclopaedia Universalis S.A. v. 
Encyclopaedia Britannica. Inc., 403 F.3d 85, 90 (2d 
Cir. 2005) (citing Europcar Italia, S.p.A. V. 
Maiellano Tours, Inc., 156 F.3d 310,313 (2d Cir. 
1998». “The burden is a heavy one, as ‘the showing 
required to avoid summary confirmance is high.’” Id. 
(quoting Yusuf Ahmed Alghanim & Sons, W.L.L. v. 
Toys “R” Us, Inc., 126 F.3d 15, 23 (2d Cir. 1997)). 
“Under the Convention, [a] district court’s role in 

                                                                                      
(c) The award deals with a difference not contemplated by or 
not falling within the terms of the submission to arbitration, or 
it contains decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from those 
not so submitted, that part of the award which contains 
decisions on matters submitted to arbitration may be 
recognized and enforced; or 
 
(d) The composition of the arbitral authority or the arbitral 
procedure was not in accordance with the agreement of the 
parties, or, failing such agreement, was not in accordance with 
the law of the country where the arbitration took place; or 
 
(e) The award has not yet become binding on the parties, or has 
been set aside or suspended by a competent authority of the 
country in which, or under the law of which, that award was 
made. Section 2 of Article V provides two additional bases upon 
which to refuse to confirm an award: 
 
(a) The subject matter of the difference is not capable of 
settlement by arbitration under the law of that country; or 
 
(b) The recognition or enforcement of the award would be 
contrary to the public policy of that country. 
 
Convention art. V. 
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reviewing a foreign arbitral award is strictly 
limited.” Yusuf Ahmed Alghanim, 126 F.3d at 19 
(internal quotation marks omitted). “A federal court 
cannot vacate an arbitral award merely because it is 
convinced that the arbitration panel made the wrong 
call on the law.” Wallace v. Buttar, 378 F.3d 182, 190 
(2d Cir. 2004). See also Telenor Mobile Commc’ns AS 
v. Storm, LLC (“Telenor I”), 524 F. Supp. 2d 332, 344 
(S.D.N. Y. 2007), aff’d 584 F.3d 396 (2d Cir. 2009) 
(“Only a ‘barely colorable justification for the 
outcome reached’ by the arbitrators is necessary to 
confirm the award.” (quoting Landy Michaels Realty 
Corp. v. Local 32B-32.J. Servo Emps, Int’l Union, 
954 F.2d 794, 797 (2d Cir. 1992))). The high burden 
to oppose continuation “is imposed because the 
public policy in favor of international arbitration is 
strong.” Compagnie Noga D’Importation et 
D’Exportation, S.A. v, The Russian Federation, 361 
F.3d 676, 683 (2d Cir. 2004) (quotation marks 
omitted). See also Yusuf Ahmed Alghanim, 126 F.3d 
at 23 (District Courts are “to avoid undermining the 
twin goals of arbitration, namely, settling disputes 
efficiently and avoiding long and expensive 
litigation.” (citation omitted)). 
 

B. Review of the Panel’s 
Determinations of the Scope of its 
Jurisdiction 

 
Respondent presents its arguments that the 

Panel exceeded its jurisdiction as follows:  
 
(i) The arbitrators wrongfully exercised 
jurisdiction over [Respondent’s] 
disputes with TLL and HLL under the 
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Mining Contracts and were without 
jurisdiction to award TLL and HLL a 
return of their investment costs made 
under the Mining Contracts and  
(ii) while exercising jurisdiction under 
the PDA, the arbitrators wrongfully 
exercised jurisdiction over Siva 
companies TLP and SEAP that were not 
signatories to the PDA in amalgamating 
their costs with TLL’s costs in awarding 
damages under the PDA. 
 

(Resp. Mem. at 11.) 
 

Respondent’s jurisdictional arguments go to 
the “arbitrability” of the dispute resolved by the 
Panel. The arbitrability of a dispute is the question 
of whether the parties agreed to arbitrate the merits 
of the dispute at issue. First Options of Chicago, Inc. 
v. Kaplan, 514 U.S. 938, 942 (1995). “A dispute is 
arbitrable only if the parties contractually bind 
themselves to arbitrate it . . . A question of 
arbitrability is therefore raised when ... someone 
asserts that an arbitral award should not be 
enforced because there was no effective agreement to 
arbitrate the dispute.” Telenor Mobile Commc ‘ns AS 
v. Storm, LLC (“Telenor II”), 584 F.3d 396, 405-06 
(2d Cir. 2009). Respondent’s arguments that the 
Panel exceeded its jurisdiction are based on the 
premise that the Panel resolved disputes that the 
parties did not agree to have it arbitrate in the 
applicable arbitration agreement. 

 
Although arbitrability is not listed as a 

ground for a challenge in Article V of the 
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Convention, United States courts often review the 
arbitrability when deciding a petition for 
confirmation of an award. In fact, the Supreme 
Court has held that, in general, the issue of 
arbitrability is presumptively to be decided by a 
court, and not the arbitrator. First Options, 514 U.S. 
at 944.7 Whether a dispute is arbitrable (and who 
should decide that question) is important because, as 
the Supreme Court has repeatedly emphasized, 
“[a]rbitration is strictly a matter of consent, and thus 
is a way to resolve those disputes - but only those 
disputes - that the parties have agreed to submit to 
arbitration.” Granite Rock Co. v. Int’l Bhd. of 
Teamsters, -- U.S. --, 130 S.Ct. 2847, 2857 (2010) 
(internal citations and quotation marks omitted). See 
also Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., -- 
U.S. --, 130 S.Ct. 1758, 1775 (2010) (explaining that 
“foundational FAA principle” is “that arbitration is a 
matter of consent”). Thus, although courts have held 
that “the grounds for relief enumerated in Article V 
of the convention are the only grounds available for 
setting aside an arbitral award” issued in a foreign 
jurisdiction, Yusuf Ahmed Alghanim, 126 F.3d at 20, 

                                           
7 The Supreme Court explained that the presumption as to who 
decides arbitrability is the reverse of the general presumption 
about whether parties agreed to arbitrate the merits of a 
particular issue. First Options, 514 U.S. at 944-45 (citing 
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 472 
U,S. 614, 626 (1985) (“Any doubts concerning the scope of 
arbitrable issues should be resolved in favor of arbitration.” 
(citation and quotation marks omitted)). This is because the 
question of “who (primarily) should decide arbitrability” is 
“rather arcane,” and the parties “often might not focus upon 
that question or upon the significance of having arbtirators 
decide the scope of their own powers.” First Options, 514 U.S. 
at 945. 
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courts have also held that “the absence of any 
reference to a valid written agreement to arbitrate in 
Article V does not foreclose a defense to enforcement 
on the grounds that there never was a valid 
agreement to arbitrate.” China Minmetals Materials 
Import and Export Co. Ltd. v. Chi Mei Corporation, 
334 F.3d 274, 286 (3d Cir. 2003).  

 
Respondent contends that the Panel’s 

exceeding their jurisdiction presents an issue of 
arbitrability that the Court must review 
independently, without applying the deference 
ordinarily accorded to an arbitration panel’s 
conclusions. See First Options, 514 U.S. at 943 
(holding that court should presumptively decide 
arbitrability question “independently”).8 

 
The Court finds that an independent review of 

these issues is inappropriate for two reasons:  
(1) Respondent’s objections do not raise issues of 
jurisdiction or arbitrability, but rather concern the 
Panel’s interpretation of the PDA and its calculation 

                                           
8 Respondent attempts to ground this argument in Article 
V(1)(a) of the Convention, which provides that a court can 
refuse to confirm an award where, inter alia, the “agreement is 
not valid under the law to which the parties have Subjected it.” 
Respondent’s arguments would seem to fit more comfortably 
under Section (I)(c), which provides that a court can refuse to 
confirm an award that “deals with a difference not 
contemplated by or not falling within the terms of the 
submission to arbitration, or it contains decisions on matters 
beyond the scope of the submission to arbitration.” Convention, 
art. V(1)(c). In any event, given that  courts review arbitrability 
issues even though arbitrability is not specifically mentioned in 
Article V, the fact that Respondent’s jurisdiction objections are 
not grounded in the text of Article V does not foreclose its 
arguments. 
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of damages; and (2) the parties agreed to delegate 
questions of arbitrability and jurisdiction to the 
Panel, thus requiring deference to the panel’s 
conclusions on this issue. 

 
1. Respondent’s Jurisdictional 

Arguments Are about Contract 
Interpretation and Calculation of 
Damages 

 
As an initial matter, the issues raised by 

Respondent are, at their core, not issues of 
arbitrability or jurisdiction at all. Respondent’s 
objections to arbitral jurisdiction are ultimately 
objections to how the Panel calculated damages and 
interpreted the PDA, both of which are well outside 
the scope of what the Court may review on a petition 
to confirm an award under the Convention. 

 
Respondent argues that the damage to it from 

the Panel’s “unlawful expanse of arbitral jurisdiction 
is that the arbitrators allowed TLL and HLL to 
submit evidence of ‘investment costs’ made in 
performance of the Mining Contracts” and asserts 
that “[Petitioners’] expert, Grant Thornton, 
amalgamated all costs of all Siva companies as if 
there was only one project covered by one contract 
and the arbitrators awarded Mining Contract costs 
to TLL and HLL.” (Resp. Mem. at 12-13.) 
Respondent also points out that the Mining 
Contracts did not have the same remedy provision 
requiring Respondent to pay “investment costs plus 
a premium” if the agreement was terminated. (Id. at 
13.) Finally, Respondent argues that the Panel’s 
inclusion of costs advanced by TLP and SEAP 
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amounted to an “extension of jurisdiction” over these 
entities. (Id. at 17.) 

 
In short, Respondent objects to the Panel’s 

inclusion of costs incurred by separate entities in 
calculating “TLL’s total investment costs” under the 
PDA. According to Respondent, many of Petitioners’ 
costs that were included in the damage calculation 
were actually incurred by Petitioners under the 
Mining Contracts, not the PDA. Respondent points 
out that the PDA made clear that the Mining 
Contracts survived as separate agreements, 
independently of the PDA. (See PDA, art. 19.11.) 
Thus, according to Respondent, the Panel’s alleged 
inclusion of those costs was tantamount to 
expanding its jurisdiction to cover those Mining 
Contracts.  

 
Simply labeling these objections as 

“jurisdictional” does not make them so. In fact, there 
is no evidence of the Panel’s exercising jurisdiction 
over these other agreements and other entities. The 
Panel did not arbitrate disputes under the Mining 
Contracts––it interpreted the scope of the term 
“TLL’s total investment costs” in the PDA. The 
Panel’s interpretation of that term and calculation of 
those costs was just that –– interpreting a contract 
and calculating damages. 

 
The PDA provided that, in the event of 

termination of the agreement, the breaching party 
must pay compensation “which shall include TLL’s 
total investment cost plus a premium .... “ (PDA, art. 
15.1.) The parties vigorously disputed the meaning 
of these terms, and how the damages should be 
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calculated. The Panel determined, based on New 
York principles of contract interpretation, that the 
words meant “the total amount of money that 
Claimants together, on behalf of TLL, reasonably 
and unavoidably actually expended out-of-pocket in 
the normal course of preparation for performance or 
in performance up until the date of breach.” (Award 
¶ 114.) Both parties submitted expert testimony to 
guide the arbitrators in calculating this total 
amount. The Panel ultimately concluded that the 
appropriate total was $40 million – considerably less 
than the $179 million that Petitioners were 
requesting. The Panel based this calculation in part 
upon the “existing sunk costs” of the Hongsa Project 
quoted in the memorandum of understanding with 
Castlepines, the Australian company with whom 
Petitioners negotiated after they terminated the 
Banpu agreement.9 Even if this total included costs 
incurred prior to when the parties entered into the 
PDA, that conclusion simply reflects the Panel’s 
interpretation of the breadth of the term “total 
investment costs” in the PDA, and not an extension 
of jurisdiction over other contracts. 

 
The Court must defer to an arbitrator’s 

conclusions on contract interpretation and 
calculation of damages. The Supreme Court has 
emphasized that “courts play only a limited role 
when asked to review the decision of an  arbitrator” 
and may not “reconsider the merits of an award even 
though the parties may allege that the award rests 
on errors of fact or on misinterpretation of the 
contract.” United Paperworkers Int’l Union v. Misco, 
                                           
9 The only entity affiliated with Petitioners to sign the 
Castlepines memorandum of understanding was TLL. 
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Inc., 484 U.S. 29, 36 (1987). See also Europcar Italia, 
156 F.3d at 316 (“[A]n arbitration award cannot be 
avoided solely on the ground that the arbitrator may 
have made an error of law or fact.”). The PDA 
provided that in the event of termination, 
“compensation shall be paid ... as determined by the 
arbitration panel ....” (PDA, art. 15.1.) The Panel 
thus had wide latitude to calculate damages as it 
deemed appropriate under the contract. See 
Arbitration Between Millicom Int’l V N.V. v. 
Motorola. Inc. & Proempres Panama, S.A., No. 01 
Civ. 2668, 2002 WL 472042, at *6 (S.D.N.Y. Mar. 28, 
2002) (“Arbitrators ... enjoy broad discretion to 
create remedies unless the parties’ agreement 
specifically limits this power.”). The Court may not 
substitute its judgment on these issues for that of 
the Panel simply because Respondent characterizes 
its objections as “jurisdictional.” 

 
This case is strikingly similar to one of the 

foundational Second Circuit decisions in the area of 
confirmation of arbitral awards under the 
Convention, Parsons & Whittemore Overseas Co., 
Inc. v. Societe Generate De L’Industrie Du Papier 
(RAKTA), 508 F.2d 969. There, the appellant, 
Parsons & Whittemore Overseas Co., Inc. 
(“Overseas”) objected to various aspects of an 
arbitral award rendered against it. Specifically, 
Overseas argued that the arbitrators exceeded their 
jurisdiction by granting an award of $185,000 for 
“loss of production” when the parties’ contract 
provided that “neither party shall have any liability 
for loss of production.” Id. at 976. The Second Circuit 
held that, rather than view the tribunal as having 
“simply ignor[ed] this alleged limitation on the 
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subject matter over which its decision-making 
powers extended,” the court would view the tribunal 
as having “interpreted the provision not to preclude 
jurisdiction on this matter.” Id. The court deferred to 
the arbitral panel, explaining that it would view an 
arbitrator’s decision as being “premised ... on a 
construction of the contract” where it was “not 
apparent that the scope of the submissions to 
arbitration has been exceeded.” ld. (citing United 
Steelworkers of America v. Enterprise Wheel & Car 
Corp., 363 U.S. 593, 598 (1960)). Overseas also 
attempted to characterize the award of $60,000 for 
start-up expenses as “consequential damages” that 
were proscribed by the parties’ agreement. The court 
described this as “attempting to secure a 
reconstruction in th[e] court of the contract - an 
activity wholly inconsistent with the deference due 
arbitral decisions on law and fact.” Id. The Court 
concluded that, 

 
[a]lthough the Convention recognizes 
that an award may not be enforced 
where predicated on a subject matter 
outside the arbitrator’s jurisdiction, it 
does not sanction second-guessing the 
arbitrator’s construction of the parties’ 
agreement. The appellant’s attempt to 
invoke this defense, however, calls upon 
the court to ignore this limitation on its 
decision-making powers and usurp the 
arbitrator’s role. 
 

Id. at 977. 
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That is precisely what Respondent now asks 
this Court to do. Although Respondent has 
attempted to characterize its objections as 
jurisdictional arguments, they are in fact based on 
its disagreement with the Panel’s interpretation of 
the PDA and the Panel’s calculation of damages 
thereunder. Respondent’s demand that the Court 
independently review these issues is inconsistent 
with the deference due arbitral decisions on law and 
fact. Id. at 976. 

 
2. The Court Defers to the 

Panel’s Arbitrability Decisions 
 

Respondent’s jurisdictional objection is based, 
in part, on the fact that the Panel ruled that HLL, 
which was not a signatory to the PDA, had standing 
as a claimant in the arbitration. To whatever extent 
this – and other arguments raised by Respondent-
concerns issues of arbitrability, the Court finds that 
the parties delegated decision on these issues to the 
Panel. Thus, the Court defers to the Panel’s 
decisions on such issues. The decisions that 
Respondent cites that supposedly mandate 
independent review of arbitrability issues are 
inapposite, and do not mandate independent review 
in this case. 

 
a. Deference When Parties 

Agree to Arbitrate 
Arbitrability 

 
The Supreme Court has held that, where 

there is “clear and unmistakable evidence” that the 
parties intended to refer questions of arbitrability to 
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the arbitrators - that is, that they agreed to arbitrate 
arbitrability - then the Court “should give 
considerable leeway to the arbitrator[s], setting 
aside [their] decision only in certain narrow 
circumstances.” First Options, 514 U.S. at 943. See 
also id. (“[A] court must defer to an arbitrator’s 
arbitrability decision when the parties submitted 
that matter to arbitration.”); T.Co. Metals, LLC v. 
Dempsey Pipe & Supply. Inc., 592 F.3d 329, 345 (2d 
Cir. 2010) (holding that where parties’ intent to 
submit arbitrability issues to arbitrator is evident, 
the court “must afford significant deference” to 
arbitrator’s decision).  

 
The Second Circuit has held that “when ... the 

parties explicitly incorporate [into the arbitration 
agreement] rules that empower an arbitrator to 
decide issues of arbitrability, the incorporation 
serves as ‘clear and unmistakable evidence’ of the 
parties’ intent to delegate such issues to an 
arbitrator.” Contec Corp. v. Remote Solution Co., 
Ltd., 398 F.3d 205, 209 (2d Cir. 2005). In Contec, the 
arbitration agreement at issue provided that the 
arbitration would be held in accordance with the 
Commercial Arbitration Rules of the American 
Arbitration Association (the “AAA”). Those rules 
provide that “[t]he arbitrator shall have the power to 
rule on his or her own jurisdiction, including any 
objections with respect to the existence, scope or 
validity of the arbitration agreement.” Id. at 208 
(quoting AAA Rule R-7(a)). The Court held that the 
incorporation of that rule into the arbitration 
agreement was “clear and unmistakable evidence” 
that the parties intended to submit questions of 
arbitrability to the arbitrators. Id. 
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More recently, the Second Circuit held that 

where, as here, parties to an arbitration agreement 
incorporate the procedural rules of the United 
Nations Commission on International Trade Law 
(“UNCITRAL”), this constitutes “clear and 
unmistakable evidence” of an intent to arbitrate 
arbitrability. See Republic of Ecuador v. Chevron 
Corp. (“Chevron”), 638 F.3d 384, 394-95 (2d Cir. 
2011). Here, the arbitration clause in the PDA is 
silent as to who should decide arbitrability, but it 
provides that the arbitration will be governed by 
UNCITRAL rules. (See PDA, art. 14.1.) Those rules 
provide that “[t]he arbitral tribunal shall have the 
power to rule on objections that it has no 
jurisdiction, including any objections with respect to 
the existence or validity of the arbitration clause or 
of the separate arbitration agreement.” UNCITRAL 
Arbitration Rules, art. 21. In Chevron, the Second 
Circuit held that, because the parties’ arbitration 
agreement incorporated this UNCITRAL rule, the 
party resisting arbitration could not “disown its 
agreed-to obligation to arbitrate [] questions of 
arbitrability ....” Chevron, 638 F.3d at 395 (quoting 
Conlec, 398 F.3d at 211). 

 
The cases Respondent cites in support of its 

argument that the court must independently review 
the arbitrability issue are distinguishable because in 
each of those cases, the court expressly found that 
there was not “clear and unmistakable evidence” 
that the parties agreed to arbitrate arbitrability. See, 
e.g., Sarhank Grp. v. Oracle Corp., 404 F.3d 657, 662 
(2d Cir. 2005) (“The district court was not, as a 
matter of law, bound by the arbitrators’ 
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determination of arbitrability ... On the present 
record, there is no ‘clear and unmistakable evidence’ 
that [the party opposing confirmation] submitted the 
issue of arbitrability to the arbitrators.”)10 

 
Here, Respondent is a signatory to an 

arbitration agreement that, through its 
incorporation of UNCITRAL rules, delegates issues 
of arbitrability to the arbitrators. Thus, the Court 
must defer to the arbitration panel’s conclusions on 
issues regarding the scope of its jurisdiction. See 
First Options, 514 U.S. at 943 (holding that “a court 
must defer to an arbitrator’s arbitrability decision 
when the parties submitted that matter to 
arbitration”). 

 

                                           
10 Respondent also urges this Court to follow the approach 
taken by the district court in Telenor J, 524 F. Supp. 2d 332. In 
that case, the agreement at issue provided that, as in this case, 
the arbitration would be governed by UNCITRAL rules. The 
court, in holding that it must perform an independent review of 
arbitrability, rather than simply deferring to the arbitrators’ 
conclusion on that issue, held that the relevant language in the 
UNCITRAL rules was not as explicit as the language in the 
AAA rules, and thus, incorporation of UNClTRAL rules did not 
serve as “clear and unmistakable evidence that the parties 
intended to submit the issue of arbitrability” to the arbitrators. 
Id. at 350. However, this portion of the decision was abrogated 
by the Second Circuit’s subsequent decision in Chevron, which 
specifically held that incorporation of UNClTRAL rules served 
as “consent[] to sending challenges to the ‘validity’ of the 
arbitration agreement to the arbitration panel.” Chevron, 638 
F.3d at 394. 
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b. Decisions Mandating 
Independent Review  
of Arbitrability Are 
Inapposite Here 

 
Respondent points to a series of decisions to 

support its assertion that the Court must engage in 
independent review of the Panel’s findings on 
arbitrability and jurisdiction issues, notwithstanding 
the fact that the PDA incorporated UNCITRAL rules 
that delegate arbitrabilily issues to the arbitrator 
See Sarhank Grp., 404 F.3d 657; China Minmetals 
Materials, 334 F.3d 274; Dallah Real Estate and 
Tourism Holding Co. v. The Ministry of Religious 
Affairs, Government of Pakistan, [2010] UKSC 46, 
[2010] 3 W.L.R. 1472 (appeal taken from Eng.). But 
these decisions are inapposite. The challenges made 
by Respondent fall outside the scope of 
“arbitrability” as the issue is construed by these 
decisions. Specifically, the decisions cited by 
Respondent deal with situations where there was 
doubt that the party opposing confirmation was 
bound by an arbitration agreement at all, and thus 
could not have agreed to arbitrate arbitrability.  
That is not the case here. There is no dispute that 
the PDA’s arbitration agreement is valid and that 
Respondent is a signatory to that agreement. 
Respondent is thus bound by its agreement to 
arbitrate arbitrability, whereas the parties in the 
decisions cited by Respondent were not so bound. 

 
The parties’ dispute concerning review of 

jurisdiction and arbitrability turns in part on 
application ofthe doctrine of “competence-
competence.” This doctrine, recognized in many 
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international jurisdictions, allows arbitrators to 
decide arbitrability and the scope of their own 
jurisdiction in the first instance, rather than 
requiring the parties to adjourn the arbitration and 
resolve the arbitrability issue in court. See China 
Minmetals, 334 F.3d at 287-88. In other words, the 
arbitral panel is considered competent to make the 
initial determination of its own competence to decide 
the merits of the dispute. However, Respondent 
argues, “[i]n all countries, including the United 
States, at the enforcement stage, courts have a duty 
to determine if in fact the arbitrators made the 
correct decision on jurisdiction - where the party 
made the objection to the arbitrators and thus 
preserved the objection.” (Resp. Reply at 5.) 

 
Respondent urges the Court to follow the 

Third Circuit’s approach in China Minmetals, 334 
F.3d 274, in determining the competence-competence 
issue. In that case, the appellant opposed 
confirmation of an arbitral award, issued in China, 
because it asserted that the underlying agreement 
containing the arbitration clause was a forgery. The 
district court confirmed the award without 
performing any independent review of the validity of 
the underlying arbitration agreement. The court of 
appeals reversed and remanded, holding that the 
district court should have performed an independent 
review of arbitrability. 

 
The court in China Minmetals framed the 

issue as a question of “who makes the ultimate 
determination of the validity of the [arbitration] 
clause at issue.” Id. at 279. The court held that “a 
district court should refuse to enforce an arbitration 
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award under the Convention where the parties did 
not reach a valid agreement to arbitrate .... “ Id. at 
286. In explaining that a party opposing enforcement 
of an award may seek independent review of 
arbitrability in the district court, the court of appeals 
was careful to limit its holding to situations “where 
the party seeking to avoid enforcement of an award 
argues that no valid arbitration agreement ever 
existed.” Id. at 288 (emphasis added). See also id. (“It 
therefore seems clear that international law 
overwhelmingly favors some form of judicial review 
of an arbitral tribunal’s decision that it has 
jurisdiction over a dispute, at least where the 
challenging party claims that the contract on which 
the tribunal rested its jurisdiction was invalid.” 
(emphasis added)); id. at 289 (holding that 
independent review is appropriate where a party 
opposes confirmation “on the grounds that the 
alleged agreement containing the arbitration clause 
on which the arbitral panel rested its jurisdiction 
was void ab initio” (emphasis added)). Here, 
however, the validity of the PDA and the arbitration 
clause are not at issue, and thus, the independent 
review mandated by China Minmetals is not 
appropriate.  

 
Respondent also argues that the instant 

action is controlled by the Second Circuit’s decision 
in Sarhank Group, 404 F.3d 657. In that case, 
Sarhank Group (“Sarhank”) had entered into a 
contract containing an arbitration clause with Oracle 
Systems, Inc. (“Systems”), a wholly owned subsidiary 
of Oracle Corporation (“Oracle”). Oracle itself did not 
enter into any agreement with Sarhank. 
Nevertheless, when a dispute arose with Systems, 
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Sarhank demanded arbitration with both. Systems 
and Oracle. The Egyptian arbitral panel held that 
Oracle was bound by the arbitration agreement. The 
district court confirmed the award, holding that the 
arbitrators had the power to determine 
arbitrability.11 The Second Circuit, reversed, holding 
that, “[u]nder American law, whether a party has 
consented to arbitrate is an issue to be decided by 
the Court in which enforcement of an award is 
sought.” 404 F.3d at 661. Although the arbitrators in 
Sarhank had determined that they possessed 
jurisdiction over the dispute, the court of appeals 
held that “[t]he district court was not, as a matter of 
law, bound by the arbitrators’ determination of 
arbitrability on the part of Oracle on this ground.” 
Id. at 662.  

 
The decision in Sarhank is inapposite, 

however, because in that case Oracle had never 
signed an arbitration agreement.12 Thus, there was a 

                                           
11 In Sarhank, the parties arbitrated before the Cairo Regional 
Centre for International Commercial Aribtration (“CRCICA”). 
404 F.3d at 658. As Respondent points out, this body is 
governed by a rule providing that “[t]he Arbitral Tribunal shall 
have the power to rule on its own jurisdiction, including any 
objections with respect to the existence or validity of the 
arbitration agreement.” See CRCICA Arbitration Rules, Art. 
23.1, available at http://www.crcica.org.eg/publication/ 
arbitration_rules/pdf/English/CRCICA_arbitration_rules_en. 
pdf.  Although the Court did not address the effect of this rule, 
the Court notes that the rule is substantially similar to the 
comparable provision in the UNCITRAL rules. 
12 The court noted that it had recognized limited instances “in 
which nonsignatories can be bound to the arbitration 
agreements of others,” but concluded that “[a]n American 
nonsignatory cannot be bound to arbitrate in the absence of a 
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question whether the party opposing confirn1ation 
had “consented to arbitrate” anything, let alone to 
arbitrate arbitrability. id. at 661. As in China 
Minmetals, the court held that a confirming court is 
not bound by an arbitrator’s decisions concerning an 
entity that may not have agreed to arbitrate at all.13 

                                                                                      
full showing of facts supporting an articulable theory based on 
American contract law or American agency law.” Id. at 662. 
13 Respondent has also urged this Court to seek guidance on 
these issues from a recent decision by the Supreme Court of the 
United Kingdom, Dallah Real Estate and Tourism Holding Co., 
[2010] UKSC 46, [2010] 3 W.L.R. 1472. There. the U.K. court 
surveyed the law of competence-competence in different 
jurisdictions, including the United States, and concluded that a 
confirming court must independently determine arbitrability. 
However, as in Sarhank and China Minmetals (both of which 
are cited in the U.K. court’s decision), there was a question as 
to whether the party opposing confirmation was bound by the 
arbitration agreement at all. In the Dallah case, the panel 
rendered an award against the Government of Pakistan, even 
though the relevant agreement was with an entity called 
“Awami Hajj Trust.” The arbitrators determined that this was 
an alter ego of the Government of Pakistan. But the fact 
remained that, as in Sarhank, but unlike here, the party 
opposing the award was not a signatory to the arbitration 
agreement. The court held that “[t]he tribunal’s own view of its 
jurisdiction has no legal or evidential value, when the issue is 
whether the tribunal had any legitimate authority in relation to 
the Government at all.” Id. at ‘lI30 (emphasis added). 
 

In addition, the U.K. court noted that it was “[l]eaving 
aside the rare case of an agreement to submit the question of 
arbitrability itself to arbitration .... “ Id. ¶ 25. The court 
evidently did not consider the effect of decisions from this 
circuit, such as Contec and Chevron, which hold that 
agreements that incorporate certain procedural rules of 
arbitration constitute agreements to “submit the question of 
arbitrability itself to arbitration.” For this reason also, the 
Dallah decision is inapposite here. 
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Where, as in the instant case, the party 
challenging the arbitration is a signatory to a valid 
arbitration clause, then the issue of whether the 
party has agreed to submit to arbitration is not 
presented. And where, as here, a party is 
indisputably bound by an arbitration agreement, 
and that agreement incorporates rules that delegate 
arbitrability questions to the arbitrator, then that 
party may not “disown its agreed-to obligation to 
arbitrate all disputes, including the question of 
arbitrabilily.” Contec, 398 F.3d at 211. Supreme 
Court and Second Circuit precedent mandates 
deference to arbitral decisions, including decisions 
on arbitrability and jurisdiction. See First Options, 
514 U.S. at 943; T.CoMetals, 592 F.3d at 345. 

 
The Second Circuit has acknowledged the  

difference between enforcement of an arbitration 
clause against a non-signatory by a signatory, and 
enforcement of an arbitration clause against a 
signatory by a non-signatory. In Thomson-CSF, S.A. 
v. American Arbitration Association, the court 
acknowledged that some decisions have allowed a 
nonsignatory to enforce an arbitration clause against 
a signatory under an estoppel theory, “when the 
issues the nonsignatory is seeking to resolve in 
arbitration are intertwined with the agreement that 
the estopped party has signed.” 64 F.3d 773,779 (2d 
Cir. 1995). But in Thomson-CSF, the party 
attempting to avoid arbitration was a non-signatory. 
The court held that “the nature of arbitration makes 
[that distinction] important. Arbitration is strictly a 
matter of contract; if the parties have not agreed to 
arbitrate, the courts have no authority to mandate 
that they do so.” Id. Thus, the court of appeals 
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reversed the district court’s decision compelling 
arbitration because the district court had not found 
any of the traditional contractual bases for enforcing 
an arbitration agreement against a non-signatory. 
Id. at 780. 

 
Conversely, in Contec, “the party seeking to 

avoid arbitration was a signatory to the arbitration 
agreement.” 398 F.3d at 211. The court considered 
this a relevant distinction because the act of signing 
an arbitration agreement is “an important indicator 
of [the signatory’s] expectation and intent ....” Id. In 
other words, by signing an agreement with an 
arbitration clause, a party demonstrates its 
“expectation and intent” to be bound by that 
agreement and can anticipate submitting disputes 
concerning that agreement to arbitration. In Contec, 
the party seeking to avoid arbitration objected to 
arbitration because the party urging arbitration was 
not a signatory to the agreement. The court 
acknowledged the line of decisions dealing with 
enforcement of arbitration clauses by non-
signatories under an estoppel theory. See id. at 209 
(citing Choctaw Generation Ltd. P’ship v. Am. Home 
Assurance Co., 271 F.3d 403, 404 (2d Cir. 2001)). But 
the court held that “neither [it] nor the district court 
must reach [those issues]” when raised by a 
signatory to an arbitration agreement that delegates 
arbitrability questions to the arbitrator. Id. 

 
Respondent does not point to any authority 

mandating independent judicial review of 
arbitrability issues at the enforcement stage for a 
foreign arbitral award because a non-signatory was 
granted standing as a claimant in the arbitration. 
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Here, Respondent is indisputably a signatory to a 
valid arbitration agreement that incorporates 
UNCITRAL rules. There is thus no dispute that 
Respondent has agreed to arbitrate disputes arising 
out of the PDA, including disputes about the scope of 
the Panel’s jurisdiction. Respondent argues that the 
Panel’s finding that HLL had standing as an 
“intended beneficiary” has no support in the law, and 
cites to Second Circuit decisions stating that “it 
remains an open question in this Circuit whether [a] 
nonsignatory may proceed [in compelling 
arbitration] upon any theory other than estoppel.” 
Baker & Taylor, Inc. v. AlphaCraze.eom Corp., 602 
F.3d 486, 491 (2d Cir. 2010) (quoting Ross v. Am. 
Express Co., 547 F.3d 137, 143 n.3 (2d Cir. 2008)). 
But as in Conlee, the Court need not reach that 
issue.14 Instead, the Court must defer to the Panel’s 
conclusions. 

 

                                           
14 Although the Award states that the decision on HLL’s 
standing was based on its status as a “intended beneficiary,” 
Petitioners appear to have implicitly raised an estoppel 
argument when they argued that Respondent had “waived any 
objection to [Petitioners’] standing to assert rights under the 
PDA by dealing with them consistently as the proper parties to 
that Agreement for a dozen years.” (Award ¶ 64.) It could be 
that based on “the relationship between the parties, the 
contracts they signed, and the issues that arose between them,” 
the issues that HLL raises are so “intertwined” with the PDA 
that Respondent is estopped from avoiding arbitration with 
HLL. Astra Oil Co., Inc. v. Rover Navigation, Ltd., 344 F.3d 
276, 279 (2d Cir. 2003). Again, the Court need not engage in 
this analysis because the parties delegated issues of 
arbitrability and jurisdiction to the Panel. 
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IV. CONCLUSION 
 
Given the deference that the Court must 

accord to the Panel’s decisions, including its 
decisions on arbitrability, the Court holds that 
summary confirmation of the Award is warranted 
under the Convention and 9 U.S.C. § 207. 

 
For the reasons stated above, the Court  

(1) DENIES Respondent’s motion to dismiss (Dckt. 
Entry No.8); (2) GRANTS Petitioners’ petition to 
confirm the Award; and (3) enters a judgment in 
favor of Petitioners in the amount of $56,210,000, 
plus interest from November 4, 2009 to the date of 
satisfaction. 

 
SO ORDERED. 
 

Dated: New York, New York 
 

August 3, 2011 
 

/s/     
Kimba M. Wood 
United States District Judge 
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[ENTERED AUGUST 1, 2012] 
 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 
–––––––––––––––––– 

 
At a stated term of the United States Court of 

Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 
Pearl Street, in the City of New York, on the 1st day 
of August, two thousand twelve, 

 
Present: JON O. NEWMAN, 

RALPH K. WINTER, 
ROSEMARY S. POOLER, 

Circuit Judges. 
_________________________________________________ 
 
THAI-LAO LIGNITE (THAILAND) CO. LTD., 
HONGSA LIGNITE (LAO PDR) CO. LTD., 

Petitioners-Appellees, 
 

-v- 
 
GOVERNMENT OF THE LAO PEOPLE’S 
DEMOCRATIC REPUBLIC, 

Respondent-Appellant. 
 

–––––––––––––––––––––––––––––––––––––––––––– 
11-3536-cv 

 
It is hereby ORDERED that Appellees shall 

submit a response to the petition for 
rehearing/petition for rehearing en banc filed by the 
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Government of the Lao People’s Democratic 
Republic. The response, not to exceed 20 pages, shall 
be filed by 5 p.m. on August 28, 2012. Appellees are 
further ORDERED, in their response, to advise the 
Court how, if at all, the Appellant was 
disadvantaged by the decision of the arbitration 
panel. Appellants are ORDERED to file a letter 
brief, not to exceed 5 pages, addressing the same 
question, no later than 5 p.m. on August 28, 2012. 
 

For the Court: 
 
Catherine O’Hagan Wolfe, 
Clerk of Court 
 
/s/     
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-----------------------------------------------------------------------X 
THAI-LAO LIGNITE (THAILAND) CO., LTD. &  | 
HONGSA LIGNITE (LAO PDR) CO., LTD., | 
 | 

Petitioners, | 
-against- | 

 | 
GOVERNMENT OF THE LAO PEOPLE’S | 
DEMOCRATIC REPUBLIC, | 
 | 

Respondent. | 
-----------------------------------------------------------------------X 
 

10 Civ. 5256 (KMW) 
 

ORDER 
 
KIMBA M. WOOD, U.S.D.J.:  
  

In an Opinion & Order dated August 3, 2011, 
the Court confirmed a foreign arbitral award (the 
“Award”) issued in favor of Petitioners Thai-Lao 
Lignite (Thailand) Co., Ltd. and Hongsa Lignite (Lao 
PDR) Co., Ltd. (collectively, “Petitioners”), and 
entered judgment in the amount of $56,210,000 plus 
interest from November 4, 2009 to the date of 

USDS SDNY 
DOCUMENT 
ELECTRONICALLY FILED 
DOC#:_____________ 
DATE FILED: 4/17/12 
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satisfaction (“the Judgment”). Thai-Lao Lignite 
(Thailand) Co. v. Gov’t of the Lao People’s 
Democratic Republic, 2011 WL 3516154 at *16 
(S.D.N.Y. Aug. 3, 2011). (Dkt. No. 50.) Respondent’s 
appeal of the Judgment is currently pending before 
the Second Circuit. (See Dkt. No. 63.) On April 5, 
2012, Petitioners moved the Court to amend the 
Judgment, pursuant to Federal Rule of Civil 
Procedure 60(a). (Dkt. No. 77.) Petitioners argued 
that although the Court confirmed the Award in 
whole, the judgment: (1) did not include the $1 
million in attorneys’ fees awarded by the arbitration 
panel, and (2) awarded interest but did not reference 
the 9% rate awarded by the arbitration panel. On 
April 10,2012, the Government of the Lao People’s 
Democratic Republic (“Respondent”) consented to 
Petitioners’ motion. (Dkt. No. 84.) 

 
Federal Rule of Civil Procedure 60(a) (“Rule 

60(a)”) allows a court to “correct a clerical mistake or 
a mistake arising from oversight or omission 
whenever one is found in a judgment.” Fed. R. Civ. 
P. 60(a).1 A Rule 60(a) motion is appropriate where a 
party seeks to clarify or “correct an omission from 
the original judgment, not to alter or amend the 
relief contemplated by that judgment.” Robert Lewis 
Rosen Assocs. v. Webb, 473 F.3d 498,505 (2d Cir. 
2007). The Rule is a vehicle to remedy a situation in 

                                           
1 Rule 60(a) stipulates that the court may correct the error on 
motion or on its own prior to appeal of the judgment, but after 
appeal has been taken, the correction many only be made with 
leave of the appellate court. On April 5, 2012, the Second 
Circuit remanded the case to this Court for the sole purpose of 
adjudicating Petitioners’ Rule 60(a) motion to amend the 
Judgment. (Dkt. No. 75.) 
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which “the judgment simply [does] not accurately 
reflect[] the way in which the rights and obligations 
of the parties have in fact been adjudicated.” In re 
Frigitemp Corp., 781 F.2d 324, 327 (2d Cir. 1986).   

 
In the instant action, the Court intended to 

confirm the Award in whole, including the 
arbitration panel’s calculation of damages. See Thai-
Lao Lignite (Thailand) Co., 2011 WL 3516154 at 
*16. The arbitration panel awarded $1 million in 
attorneys’ fees, and calculated prejudgment interest 
at the rate of nine percent. (Decl. of Charlene Sun in 
Supp. of Pets.’ Mot. to Correct J., Ex. A ¶¶ 133, 143). 
The Court’s failure to incorporate attorneys’ fees into 
the Judgment, and its failure to specify that pre-
judgment interest was to be calculated at nine 
percent, constitute clerical error only.  

 
The Court therefore GRANTS Petitioners’ 

motion to which Respondents have consented. To 
reflect the full monetary amount that it intended to 
award to Petitioners, the Court hereby amends the 
Judgment to award $57,210,000, plus interest at a 
rate of 9% from November 4, 2009 to the date of 
satisfaction.  

 
SO ORDERED.  

 
Dated: New York, New York 
  April 17, 2012 
 

/s/      
Kimba M. Wood 

United States District Judge 
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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
____________________________________ 

 
At a Stated Term of the United States Court 

of Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 
Pearl Street, in the City of New York, on the 5th day 
of April, two thousand twelve. 

 
Before:  Robert A. Katzmann, 

Circuit Judge. 
___________________________________________ 
Thai-Lao Lignite (Thailand) Co. Ltd., 
 
Hongsa Lignite (LAO PDR) Co. Ltd., 
 

Petitioners – Appellees, 
 

v. 
 
Government of the LAO People's Democratic Republic, 
 

Respondent - Appellant. 
_______________________________________ 
 

ORDER 
 

Docket No.: 11-3536 
 

IT IS HEREBY ORDERED that the motion by 
appellees for limited remand to the district court 
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pursuant to FRAP 12.1 is GRANTED. The appellees 
must provide a status update within 30 days of the 
date of this order and every 30 days thereafter, if 
necessary, and notify this Court within fourteen 
days after the district court has decided the motion 
on remand.  

 
IT IS FURTHER ORDERED that the motion 

for leave of court to file a motion to correct the 
district court judgment is DENIED as MOOT in 
light of this order.  

 
For The Court, 
 
Catherine O’Hagan Wolfe, 
Clerk of Court 
 
/s/     
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[ENTERED OCTOBER 18, 2012] 
 

UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
_____________________________________________ 

 
At a stated term of the United States Court of 

Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 
Pearl Street, in the City of New York, on the 18th 
day of October, two thousand twelve, 
________________________________________________ 
 
Thai-Lao Lignite (Thailand) Co. Ltd., Hongsa Lignite 
(LAO PDR) Co. Ltd., 
 
Petitioners - Appellees,   
       ORDER 
v.       Docket Number: 11-3536 
 
Government of the LAO People's Democratic 
Republic, 
 
Respondent - Appellant. 
______________________________________________ 
 

Appellant, Government of the LAO People's 
Democratic Republic, filed a petition for panel 
rehearing, or, in the alternative, for rehearing en 
banc. The panel that determined the appeal has 
considered the request for panel rehearing, and the 
active members of the Court have considered the 
request for rehearing en banc. 
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IT IS HEREBY ORDERED that the petition is 
denied. 

 
FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 
 
  /s/    
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------------X 
THAI-LAO LIGNITE (THAILAND) CO., LTD. & 
HONGSA LIGNITE (LAO PDR) CO., LTD., 

Petitioners, 
 

-against- 
 

GOVERNMENT OF THE LAO PEOPLE'S 
DEMOCRATIC REPUBLIC, 

Respondent. 
--------------------------------------------------------------------X 

10 CIVIL 5256 (KMW) 
 

JUDGMENT 
 

#11-1514 
 

Petitioners having moved to confirm an 
arbitral award; Respondent having moved to dismiss 
the petition, and the matter having been brought 
before the Honorable Kimba M. Wood, United States 
District Judge, and the Court, on August 3, 2011, 
having issued its Opinion and Order denying 
Respondent's motion to dismiss, granting 
Petitioners' petition to confirm the Award, and 
entering a judgment in favor of Petitioners in the 

USDC SDNY 
DOCUMENT 
ELECTRONICALLY FILED 
DOC#: ____________________ 
DATE FILED: 8/5/11 
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amount of $56,210,000, plus interest from November 
4, 2009 to the date of satisfaction, it is,  

 
ORDERED, ADJUDGED AND DECREED: 

That for the reasons stated in the Court's Opinion 
and Order dated August 3, 2011, Respondent's 
motion to dismiss is denied; Petitioners' petition to 
confirm the Award is granted; and judgment is 
entered in favor of Petitioners in the amount of 
$56,210,000, plus interest from November 4, 2009 to 
the date of satisfaction.  
 
Dated: New York, New York 

August 5, 2011 
 

RUBY J. KRAJICK 
Clerk of Court 

By: /s/       
Deputy Clerk 

 
THIS DOCUMENT WAS ENTERED 
ON THE DOCKET ON _____________ 
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King & Spalding LLP 
 

King & Spalding LLP 
1185 Avenue of the Americas 
New York, NY 10036-4003 
Tel: +1 212 556 2100 
Fax: +1 212 556 2222 
www.kslaw.com 
 
James E. Berger 
Partner 
Direct Dial: +1 212 556 2202 
Direct Fax: +1 212 556 2222 
jberger@kslaw.com 

 
August 29, 2012 
 
VIA ECF 
 
Catherine O’Hagan Wolfe 
Clerk of Court 
U.S. Court of Appeals for the Second Circuit 
40 Foley Square 
New York, NY 10007 
 

Re: Thai-Lao Lignite (Thailand) Co., Ltd. & 
Hongsa Lignite (Lao PDR) Co., Ltd. v. 
Government of the Lao People’s 
Democratic Republic, 11-3536-CV  
Response to Appellant’s Letter 
Pursuant to Fed. R. App. P. 28(j) 
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Dear Ms. O’Hagan Wolfe: 
 

Appellees respond to Appellant’s Rule 28(j) 
submission discussing Schneider v. Kingdom of 
Thailand, --- F.3d ---, No. 11-1418-CV (2d Cir. Aug. 
8, 2012). 

 
Appellees object to the submission, which was 

not submitted “promptly.” See Fed. R. App. P. 28(j). 
Schneider was decided on August 8; Appellees sent 
the decision to Appellant’s counsel that same day. 
Appellant nonetheless waited until roughly 40 
minutes before Appellees’ deadline for filing our 
opposition to the Petition for Rehearing En Banc to 
submit its Rule 28(j) letter, assuring that Appellees 
could not address the letter in our opposition. 

 
On the merits, Appellees refer the Court to 

pages 1-2 and 11-12 of our opposition, and note here 
only that Schneider does not “conflict” with the 
District Court’s ruling in Telenor Mobile Comm. v. 
Storm LLC, 524 F. Supp. 2d 332 (S.D.N.Y. 2007), 
aff’d 584 F.3d 396 (2d Cir. 2009), this Court’s ruling 
in Sarhank Grp. v. Oracle Corp., 404 F.3d 657 (2d 
Cir. 2005), or any other decision of this Court or the 
Supreme Court. Insofar as the District Court 
decision in Telenor addresses whether parties’ use of 
the UNCITRAL Rules forecloses post-arbitration 
independent review of arbitrability, that decision has 
been abrogated. See Rep. of Ecuador v. Chevron 
Corp., 638 F.3d 384, 394 (2d Cir. 2011). Schneider 
and Sarhank do not “conflict” at all, as each involved 
materially different facts. In Sarhank, there was no 
evidence before the Court that the party opposing 
enforcement of the award had agreed to empower 
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the arbitrator to rule on arbitrability; the absence of 
such evidence entitled it to de novo judicial review of 
whether it had agreed to arbitrate. In Schneider, the 
party opposing enforcement had -- like Appellant 
here -- agreed to arbitrate under the UNCITRAL 
Rules, which this Court has held constitutes clear 
and unmistakable evidence of an agreement to 
arbitrate arbitrability and forecloses independent 
review of the arbitrator’s arbitrability rulings. This 
clear distinction between Sarhank and Schneider 
undermines Appellant’s suggestion that they 
“conflict,” and Appellees respectfully submit that 
Schneider compels denial of the Petition, not a re-
evaluation by this Court of its arbitration 
jurisprudence. 

 
Respectfully submitted, 
 
/s/ James E. Berger /s/ 
James E. Berger 
King & Spalding LLP 

 
cc: David J. Branson, Esq. 

Anthony Hatab, Esq. 
Prof. George A. Bermann 
Charlene Sun, Esq. 
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August 28, 2012 
 

VIA ELECTRONIC FILING 
Catherine O’Hagan Wolfe 
Clerk of the Court 
United States Court of Appeals for the  
Second Circuit 
Thurgood Marshall U.S. Courthouse 
40 Foley Square 
New York, New York 10007 
 

Re: Case Record No. 11-3536--Thai-Lao Lignite 
(Thailand) Co. Ltd.; Hongsa Lignite (Lao PDR) Co. 
Ltd. (Appellees) v. Government of the Lao People’s 
Democratic Republic (Appellant): APPELLANT’S 
FED. RULE APP. PROCEDURE 28(j) LETTER 

 
Dear Ms. O’Hagan Wolfe: 
 

This letter is filed pursuant to Federal Rule of 
Appellate Procedure 28 (j).  

 
Appellant/Respondent refers to the decision in 

Schneider v. The Kingdom of Thailand, Docket No. 
11-1458-cv, U.S. App. Lexis 16508 (2d Cir. Aug. 8, 
2012), by a panel of this Court following Appellant’s 
petition for rehearing en banc. 
 

That decision contradicts the position 
Appellant advances in its petition.  

 
The panel decision, like that in the above-

captioned case, extends this Court’s decision, in 
Republic of Ecuador v. Chevron Corp., 638 F.3d 384 
(2d Cir. 2011), favoring deference to arbitrators’ 
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jurisdictional rulings based on the “competence-
competence” provisions in procedural rules, from 
pre-award to post-award proceedings. 
 

The Schneider panel cited neither Sarhank 
Group v. Oracle Corp., 404 F.3d 657 (2d Cir. 2005), 
nor Telenor Mobile Communications v. Storm LLC, 
524 F. Supp. 2d 332 (S.D.N.Y. 2007), aff’d 584 F.3d 
396 (2d Cir. 2009), though it contradicted them in 
this respect. This Court held in both of those cases 
that post-award challenges to substantive 
arbitrability issues (as distinct from procedural 
arbitrability issues) were to be decided by the court 
de novo, notwithstanding the parties’ incorporation 
of rules containing “competence-competence” 
provisions. 
 

The decision in Schneider only reinforces the 
need for clarity over whether incorporation of 
“competence-competence” provisions in institutional 
rules, like the UNCITRAL rules, precludes de novo 
review of a tribunal’s jurisdictional assertions in post 
-award judicial challenges. 

 
The panel decision in Schneider, like the panel 

decision in the above-captioned case, evidences a 
clear conflict on these issues within the Circuit, with 
other Circuits and with the U.S. Supreme Court. 
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Respectfully submitted, 
 
/s/ George A. Bermann 
Professor George A. Bermann 
Walter Gellhorn Professor of Law 
Jean Monnet Professor of European Union Law 
Director, Center for International Commercial & 
Investment Arbitration 
Columbia University School of Law 
435 West 116th Street 
New York, New York 10027 
(212) 854-4258 
 
Counsel for Appellant/Respondent 
Government of the Lao People’s Democratic Republic 
 
Anthony J. Hatab 
Dressel & Hatab, P.C. 
6 East 45th Street, Suite 1605 
New York, N.Y. 10017 
(212) 980-0202 
 
Counsel for Appellant/Respondent 
Government of the Lao People’s Democratic Republic 
 
David J. Branson 
2000 Pennsylvania Avenue, NW, Suite 4200 
Washington, D.C. 20006 
(202) 660-0010 
 
Counsel for Appellant/Respondent 
Government of the Lao People’s Democratic Republic 
 
cc: James E. Berger, Esq. (via email and ECF) 
     Charlene Sun, Esq. (via email and ECF) 
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UNCITRAL UNITED NATIONS 
COMMISSION ON 
INTERNATIONAL TRADE 
LAW 

 
 
 

UNCITRAL Arbitration Rules 
(as revised in 2010) 
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Pleas as to the jurisdiction of the arbitral 
tribunal 
 
Article 23 
 
1. The arbitral tribunal shall have the power to 
rule on its own jurisdiction, including any objections 
with respect to the existence or validity of the 
arbitration agreement. For that purpose, an 
arbitration clause that forms part of a contract shall 
be treated as an agreement independent of the other 
terms of the contract. A decision by the arbitral 
tribunal that the contract is null shall not entail 
automatically the invalidity of the arbitration clause.  
 
2. A plea that the arbitral tribunal does not have 
jurisdiction shall be raised no later than in the 
statement of defence or, with respect to a 
counterclaim or a claim for the purpose of a set-off, 
in the reply to the counterclaim or to the claim for 
the purpose of a set-off. A party is not precluded 
from raising such a plea by the fact that it has 
appointed, or participated in the appointment of, an 
arbitrator. A plea that the arbitral tribunal is 
exceeding the scope of its authority shall be raised as 
soon as the matter alleged to be beyond the scope of 
its authority is raised during the arbitral 
proceedings. The arbitral tribunal may, in either 
case, admit a later plea if it considers the delay 
justified.  
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3. The arbitral tribunal may rule on a plea 
referred to in paragraph 2 either as a preliminary 
question or in an award on the merits. The arbitral 
tribunal may continue the arbitral proceedings and 
make an award, notwithstanding any pending 
challenge to its jurisdiction before a court. 
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