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PRELIMINARY STATEMENT 

Defendants are not asserting in this lawsuit the affirmative defenses of res judicata and/or 

collateral estoppel with respect to the Ecuadorian Judgment.  Chevron Corporation (“Chevron”) 

thus moves for summary judgment on defenses that are not at issue in this case.  We all know 

what Chevron was up to here: seeking a preemptive ruling that the Ecuadorian Judgment is not 

entitled to recognition, even though Defendants have not sought here to have that Judgment 

recognized.  The Second Circuit rejected that remedy.  Chevron’s end run was only the latest in 

what undoubtedly will be regular attempts to ask this Court, one way or another, to ignore the 

Second Circuit’s ruling.  Chevron can be expected to try to characterize the Second Circuit’s 

ruling into nonexistence, calling it dicta, provisional, or procedural.  These evasions and 

distortions must fail.  Defendants Hugo Gerardo Camacho Naranjo and Javier Piaguaje 

Payaguaje have agreed and stipulated1 never to seek recognition of the Ecuadorian Judgment in 

New York “by any means or under any law.”  (Declaration of Craig Smyser, Ex. A).  No issue 

concerning recognition of that Judgment can be before this Court.   

Because Defendants2 have agreed not to seek recognition of the Ecuadorian Judgment in 

this Court—or in any New York court, for that matter—they cannot pursue a defense in this 

lawsuit that the Ecuadorian Judgment has res judicata or collateral estoppel effect.  Because  

New York law would require Defendants to show that the Judgment is entitled to recognition 

under the New York Recognition Act in order to invoke res judicata or collateral estoppel, 
                                                 
1 As the rest of the plaintiffs in the Aguinda litigation have also done in Ecuador.  (Declaration of Craig 
Smyser, Ex. B). 

2 This Court has ruled that Steven Donziger does not have a cognizable interest in the Ecuadorian 
Judgment other than through his clients, the Ecuadorian Plaintiffs.  (Dkt. 327, at 6-7).  That 
ruling means that the Donziger Defendants have not raised in this New York action the 
affirmative defense of res judicata and/or collateral estoppel with respect to the Ecuadorian 
Judgment.  
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Defendants’ stipulation precludes them from relying on the defenses of res judicata or collateral 

estoppel in this case.   Defendants affirm, lest there be any doubt, that they will never assert in 

this case the defense of res judicata or collateral estoppel with respect to the Ecuadorian 

Judgment.   Chevron’s attempt to end-run the Second Circuit’s ruling and force a ruling from a 

New York court that the Ecuadorian Judgment is not entitled to recognition in an action in New 

York is therefore moot.3   

ARGUMENT 

I. Chevron’s motion is directed to an affirmative defense that Defendants are not 
asserting. 

The premise underlying Chevron’s motion for summary judgment is that Defendants are 

asserting, in this lawsuit, that the Ecuadorian Judgment is entitled to res judicata or collateral 

estoppel effect.  That premise is flawed because Defendants are not asserting in this case that the 

Ecuadorian Judgment is entitled to res judicata or collateral estoppel effect.   

Defendants’ general invocation of the res judicata or collateral estoppel defenses does not 

refer to the Ecuadorian Judgment or indeed any other of the many judgments and rulings 

between these parties.4  Given the breadth of litigation concerning Chevron’s decades-long 

contamination of the Ecuadorian Amazon, there are a host of judicial decisions and findings that 

                                                 
3 By filing this opposition, Defendants Camacho and Piaguaje do not concede that the assertion 
of personal jurisdiction over them by this Court is lawful or proper, and specifically reserve their 
rights to continue to contest the lawfulness and propriety of this Court purporting to subject them 
to such jurisdiction.   

4 The thirty-third affirmative defense of Defendants Camacho and Piaguaje, the subject of 
Chevron’s motion, does not refer to the Ecuadorian judgment.  Their Answer states: “The claims 
asserted in the Complaint and any relief sought thereunder are barred, in whole or in part, under 
the doctrines of res judicata and/or collateral estoppel.” (Dkt. 350, at 106).  The Donziger 
Defendants’ Answer has substantially similar language.  See Dkt. 307, at 71 (Seventh 
Affirmative Defense: “Chevron’s claims are barred, in whole or in part, by the doctrines of 
collateral estoppel and/or res judicata.”).  The Ecuadorian Judgment was not final or entitled to 
preclusive effect at the time the Defendants filed their answers in 2011. 
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potentially have collateral estoppel and res judicata effect as defenses to claims Chevron may 

make in this lawsuit, including but not limited to prior rulings by the U.S. Court of Appeals for 

the Second Circuit and/or other U.S. federal district and appellate courts in related proceedings 

under 28 U.S.C. § 1782.5  In the absence of an invocation of res judicata or collateral estoppel 

with respect to the Ecuadorian Judgment, Chevron’s motion attacking those defenses presents 

nothing for this Court to decide.  

II. Defendants' prior stipulation confirms that they are not asserting the res judicata or 
collateral estoppel effect of the Ecuadorian judgment as a defense in this New York 
action.   

To pursue an affirmative defense of res judicata or collateral estoppel based on a foreign 

judgment, a defendant must prove that the judgment is entitled to recognition by the court, as 

Chevron recognizes.  (Dkt. 397 at 1, 4, 22-23); see also Alfadda v. Fenn, 966 F. Supp. 1317, 

1325 (S.D.N.Y. 1997) (“[T]he Court must determine (1) whether the [foreign] judgment is 

entitled to recognition by this Court; and (2) if so, the extent to which the Court should accord 

preclusive effect to the [foreign] judgment under the principles of issue preclusion.”).  Here, 

however, the Ecuadorian Plaintiffs, including Defendants Camacho Naranjo and Piaguaje 

Payaguaje, have agreed and stipulated that they will never seek recognition of the Ecuadorian 

                                                 
5 Chevron fails to identify any statement made in any pleading in this lawsuit that asserts the 
affirmative defense with respect to the Ecuadorian judgment.  Instead, Chevron is forced to rely 
on statements made in other proceedings in other courts to support its claim that Defendants have 
asserted res judicata and collateral estoppel with respect to the Ecuadorian Judgment in this 
Court. Chevron uses slippery language to claim that Defendants have “expounded” on their 
“contention” of res judicata and collateral estoppel by stating in “U.S. court filings” that the 
Ecuadorian judgment is entitled to preclusive effect.  (Dkt. 397, at 1).  Defendants made no such 
“filing” in this Court or in any court in New York.  The only “filing” Chevron cites is a “Motion 
to Strike” filed in a 28 U.S.C. § 1782 discovery proceeding in the District of Maryland, a 
proceeding in which the Donziger Defendants did not participate and in which the Ecuadorian 
Plaintiffs were not defendants.  See Chevron Ex. 2149.  There is not a single instance where 
Defendants have asserted as an affirmative defense, in any pleading in this suit (Case No. 11-cv-
691), the res judicata or collateral estoppel effect of the Ecuadorian Judgment.   
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judgment in New York.  The Stipulations, filed with this Court in September 2011, Case No. 11-

cv-3718, Dkt. 296, state in relevant part: 

The Ecuadorian Plaintiffs further agree and stipulate never to seek recognition of 
the Lago Agrio Judgment under New York law.  The Ecuadorian Plaintiffs agree 
and stipulate never to seek recognition of the Lago Agrio Judgment in the State of 
New York by any means or under any law. 

Smyser Decl., Ex. A (emphasis added); see also Smyser Decl. Ex. B.  “By any means” means by 

any means, including seeking recognition through use of the res judicata or collateral estoppel 

defenses that would rely on that Judgment.  Thus, as of September 2011, Defendants Camacho 

Naranjo and Piaguaje Payguaje made clear that the affirmative defenses of res judicata and/or 

collateral estoppel asserted in this matter did not, could not, and would never, apply with respect 

to the Ecuadorian Judgment.  Defendants reserve the right to assert those defenses with respect to 

judgments and holdings other than the Ecuadorian Judgment.   

The Ecuadorian Plaintiffs’ stipulation also means that the Donziger Defendants cannot 

seek recognition of the Ecuadorian Judgment in New York, whether affirmatively or by way of 

any affirmative defense.  This Court has found that the Donziger Defendants do not have any 

independent interest in the Ecuadorian Judgment, and that their interest is limited to a 

contingency fee interest in whatever proceeds the Ecuadorian Plaintiffs may someday receive.  

(Dkt. 327, at 6-7).  Based on those findings, the Court declined to permit the Donziger 

Defendants to participate in any substantive way in Chevron’s New York Recognition Act 

declaratory relief action.  (Id. at 15-16).  That ruling would deprive the Donziger Defendants of 

an interest on the basis of which they could seek recognition of the Ecuadorian Judgment in New 

York independent of, and in contravention of the stipulation provided by, Defendants Camacho 

Naranjo and Piaguaje Payaguaje and the rest of the Ecuadorian Plaintiffs.   
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In short, because this lawsuit is pending “in New York,” Defendants are not seeking to 

have the Ecuadorian Judgment recognized “by any means or under any law.”  The stipulation 

confirms that Defendants have not asserted in this suit an affirmative defense that the Ecuadorian 

Judgment should be recognized and accorded preclusive effect.6 

III. Chevron’s presumptuous motion for summary judgment is a transparent backdoor 
attempt to obtain a finding of non-recognition that was vacated along with the 
worldwide injunction. 

Chevron has been aware of Defendants’ binding stipulations since September 2011.  The 

company knows that Defendants agreed not to seek recognition of the Ecuadorian judgment in 

this Court, a necessary precondition to an affirmative defense that the judgment is entitled to 

preclusive effect.  If Chevron were concerned about the nature and scope of Defendants’ 

affirmative defenses to its RICO and state-law claims, it could have moved for a more definite 

statement under Rule 12(e) to determine whether the general “res judicata and/or collateral 

estoppel” defenses asserted in Defendants’ Answers were with respect to the Ecuadorian 

Judgment, or whether the defenses were with respect to other judicial decisions.  See, e.g., Elliot 

v. City of New York, 06-CV-296 (KMK), 2008 WL 4178187, *15 (S.D.N.Y. Sept. 8, 2008) 

(“Defendant did, in fact, clarify the affirmative defense in its reply brief, rendering Plaintiffs’ 

cross-motion moot.”).  Chevron also could have used discovery—the very discovery on which 

the parties were meeting and conferring when Chevron filed its motion—to determine whether 

Defendants were asserting an affirmative defense based on the Ecuadorian Judgment.  See, e.g., 

Nimkoff v. Dollhausen, 262 F.R.D. 191, 195–96 (E.D.N.Y. 2009) (discussing the use of 

                                                 
6 Defendants’ stipulation means they cannot seek recognition of the Ecuadorian Judgment in this 
lawsuit.  The stipulation, however, does not preclude Defendants from seeking recognition of the 
Ecuadorian Judgment, or asserting the affirmative defenses of res judicata or collateral with 
respect to the judgment, in other jurisdictions outside the State of New York, to the extent 
permitted by the law applicable in those jurisdictions. 
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contention interrogatories to compel a party to clarify the affirmative defenses asserted in 

pleading).  

Chevron, however, is not concerned about eliminating one of Defendants’ affirmative 

defenses in this case because Chevron is not really interested in pursuing its legally and factually 

insupportable RICO, fraud, unjust enrichment,7 or other claims for their own sake.  Rather, 

Chevron initially brought and continues to pursue this case not because Chevron expects to 

succeed on the merits of those claims, but as a vehicle through which to dream up ancillary 

proceedings, like the fanciful prejudgment attachment of garnishing itself, to impede 

enforcement of the now final and enforceable Ecuadorian Judgment.  Since impeding 

enforcement is Chevron’s only true goal, that is why, even before a scheduling order could be 

entered and before any discovery could be taken in this matter, Chevron filed its preemptive 

motion for summary judgment on a defense tied to a judgment that Chevron knows Defendants 

are not asserting, in hopes once again of fast-tracking a ruling by this Court that the Ecuadorian 

Judgment is not entitled to recognition.  Chevron wants this preemptive ruling because this 

Court’s preliminary injunction, which concluded it was likely that the Ecuadorian Judgment was 

not entitled to recognition under New York law, was vacated “in its entirety” by the Second 

Circuit.  Defendants’ operative pleadings and stipulations, (Dkts. 307, 350 and Dkt. 296 in Case 

No. 11-cv-3718), however, do not provide Chevron with the opportunity to obtain by end run 

and premature motion practice the declaration of non-recognition that Chevron failed to obtain in 

its now-entirely-dismissed declaratory judgment action.  

                                                 
7 Let Chevron or any of its squads of well-coiffed lawyers spend a week living the life of the 
Ecuadorian Plaintiffs in the midst of the environmental ruin Chevron has left behind and then see 
if the Ecuadorian Plaintiffs are unjustly enriched.  Unjustly impoverished, unjustly treated, 
unjustly ruined?  Yes.  Unjustly enriched?  No. 
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IV. Because Defendants are not asserting the res judicata or collateral estoppel effect of 
the Ecuadorian Judgment in this New York action, any ruling by this Court would 
be an improper advisory opinion. 

Because Defendants are not asserting the res judicata or collateral estoppel effect of the 

Ecuadorian Judgment as an affirmative defense in this lawsuit, there is no basis for summary 

judgment in Chevron’s favor.  Where a party has not asserted a particular claim or defense, a 

motion for summary judgment directed at that claim or defense must be denied as moot.  See, 

e.g., Eagle Comtronics, Inc. v. John Mezzalingua Assoc., Inc., 198 F.R.D. 351, 353-54 

(N.D.N.Y. 2000) (denying defendant’s motion for summary judgment where “defendant ask[ed] 

the court to determine if its redesigned SHP3-50 filter violate[d] plaintiff's '494 patent” but 

plaintiff had not “made any claim concerning the redesigned filter” in its complaint); Herman v. 

Nat'l Enter. Sys., Inc., 07-CV-337S, 2009 WL 1874202, *3 (W.D.N.Y. June 29, 2009) 

(“Consequently, because Plaintiff does not assert any claims on behalf of her son, NES’s request 

for summary judgment on such claims is denied as moot.”).  The same result obtains here. 

Given that Defendants are not asserting the res judicata or collateral estoppel effect of the 

Ecuadorian Judgment in this action, there is no “case” or “controversy,” and any ruling by this 

Court on Chevron’s motion for summary judgment would be improper and unwarranted.  See, 

e.g., St. Clair v. Nellcor Puritan Bennett LLC, CV-10-1275-PHX-LOA, 2011 WL 5331674, *9 

(D. Ariz. Nov. 7, 2011) (“Because Plaintiffs do not assert negligent testing as a distinct theory of 

liability, but rather as a means of proving Plaintiffs' claim of strict products liability based on a 

design defect, the Court need not consider whether summary judgment is appropriate regarding 

such a claim.”); Hudson v. Air Line Pilots Ass'n Intern., 415 B.R. 653, 660 (N.D. Ill. 2009) 

(holding that it would be inappropriate for court to declare that plaintiffs do not have a claim 

against intervenor, when plaintiffs have not attempted to assert any such claim); E.E.O.C. v. 

Geoscience Engineering & Testing, Inc., No. H-05-3365, 2007 WL 951632, at *3 (S.D. Tex. 
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Mar. 28, 2007) (denying as moot motion for summary judgment directed against affirmative 

defense that defendant “has not pled and may not plead”); McKinney v. United States, CIV. 

4:CV-03-441, 2005 WL 2335318, *5 (M.D. Pa. Sept. 23, 2005) (“In conclusion, since Plaintiff 

has not asserted an FTCA claim based upon negligent medical care, further discussion of 

Defendant’s remaining summary judgment argument is unwarranted.”); Roberts v. Panhandle 

Eastern Pipeline Co., 763 F .Supp. 1043, 1050 (W.D. Mo. 1991) (“[P]laintiff has not alleged 

constructive discharge in either the complaint she filed with the MCHR or in this civil action.  

Defendant is not entitled to summary judgment on a claim which plaintiff has apparently never 

asserted.”).   

If this Court were to rule on the merits of Chevron’s motion for summary judgment, it 

would be issuing an advisory opinion in direct violation of the United States Constitution, Article 

III, Section 2.  See, e.g., Civix-DDI, LLC v. Cellco P'ship, 387 F. Supp. 2d 869, 881 (N.D. Ill. 

2005) (holding that it is improper for a court to grant summary judgment on an issue that a party 

is not asserting because doing so would result in an improper advisory opinion and denying 

motion for summary judgment as moot).  As the Northern District of New York has explained:   

The amended complaint does not, nor could it, challenge the design of the new 
SHP3-50 filter. For this reason, the question of whether the redesigned filter 
infringes upon the '494 patent has not been placed before this court, and so there 
is no actual case or controversy regarding this specific filter. Absent this essential 
requirement, defendant’s motion for partial summary judgment is actually a 
request for an advisory opinion.  Since the court is not permitted to render such 
opinions, defendant’s motion for partial summary judgment is denied. 
 

Eagle Comtronics, 198 F.R.D. at 354; see also Zimmer Tech., Inc. v. Howmedica Osteonics 

Corp., 476 F. Supp. 2d 1024, 1037 (N.D. Ind. 2007) (denying as moot a motion for summary 

judgment directed at “issues that a party has never before asserted” because ruling on such a 

motion “would merely be an academic exercise resulting in an advisory opinion”); O'Neil v. 
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Wolpoff & Abramson, LLP, No. 06-cv-01869-MSK-MJW, 2007 WL 3171389, at *4 (D. Colo. 

Oct. 26, 2007) (denying as moot a motion for partial summary judgment directed toward a 

nonexistent controversy).   

 Indeed, in dismissing Chevron’s declaratory relief action, the Second Circuit emphasized 

that U.S. courts may not issue advisory opinions regarding the legitimacy of foreign judgments: 

It is unclear what is to be gained by provoking a decision about the effect in New 
York of a foreign judgment that may never be presented in New York.  If such an 
advisory opinion were available, any losing party in litigation anywhere in the 
world with assets in New York would seek to litigate the validity of the foreign 
judgment in this jurisdiction.   
 
Such a regime would unquestionably provoke extensive friction between legal 
systems by encouraging challenges to the legitimacy of foreign courts in cases in 
which the enforceability of the foreign judgment might otherwise never by 
presented in New York.  As Chevron’s effort to secure injunctive relief illustrates, 
permitting such speculative declaratory relief would encourage efforts by parties 
to seek a res judicata advantage by litigating issues in New York in order to 
obtain an advantage in connection with potential enforcement efforts in other 
countries. 
 

Chevron Corp. v. Naranjo, 667 F.3d 232, 246 (2d Cir. 2012).  Addressing the merits of 

Chevron’s summary judgment motion, when Defendants have not sought, are not seeking, and 

will not seek recognition of the Ecuadorian Judgment in New York, whether affirmatively or by 

means of any defense, would result in the speculative determination that the Second Circuit 

condemned in its January 26, 2012 opinion.   

 In sum, Defendants are not asserting, and have agreed not to pursue, the res judicata or 

collateral estoppel effect of the Ecuadorian judgment as an affirmative defense in this New York 

action.8  As such, Chevron’s motion for summary judgment, which constitutes a request for an 

improper advisory opinion, must be denied as moot. 

                                                 
8 Defendants maintain in this lawsuit their affirmative defenses of res judicata and collateral 
estoppel with respect to any other judicial decision that could have preclusive effect and bar, in 
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V. Defendants dispute the factual bases for Chevron’s improper and moot motion for 
summary judgment. 

By filing this opposition to Chevron’s motion for summary judgment and notifying the 

Court that Chevron’s motion is moot, Defendants do not concede or agree with any of the factual 

allegations presented therein.  Defendants contest all of Chevron’s factual allegations and intend 

to disprove them at the appropriate time, when they are germane to an issue actually before the 

Court for resolution.  But it would be procedurally improper to consider any of those factual 

matters until after the Court has ruled on the Donziger Defendants’ long-pending Rule 12(b)(6) 

motion to dismiss Chevron’s legally defective Complaint, after the Court rules on any other 

motions pertaining to exercising personal jurisdiction over any of the Defendants or pertaining to 

revisions to the pleadings, and after Defendants have been given an opportunity to take full 

discovery on those matters. 

CONCLUSION 

 For these reasons, the Court must deny Chevron’s motion for summary judgment as 

moot. 

 
  

                                                                                                                                                             
whole or in part, Chevron’s claims.  Chevron has not directed its motion at the res judicata or 
collateral estoppel effect of any court decision other than the Ecuadorian Judgment.  The court 
cannot therefore rule on such defenses.  Defendants also reserve the right to assert the res 
judicata or collateral estoppel effect of the Ecuadorian Judgment in other fora outside of New 
York and under laws other than New York law. 
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Dated: March 26, 2012 Respectfully submitted, 
 Houston, TX 

By:  /s/  Tyler G. Doyle     
 CRAIG SMYSER (pro hac vice) 
 LARRY R. VESELKA (pro hac vice) 
 TYLER G. DOYLE 

SMYSER KAPLAN & VESELKA, L.L.P. 
700 Louisiana, Suite 2300 
Houston, TX 77002 
Telephone: 713.221.2330 
Facsimile:  713.221.2320 
Email:  csmyser@skv.com 
Email: lveselka@skv.com 
Email: tydoyle@skv.com 

 
Julio C. Gomez 
GOMEZ LLC  
The Trump Building    
400 Wall Street, 28th Floor     
New York, NY  10005 
Tel: 212.400.7150 
Fax: 212.400.7151 
Email:  jgomez@gomezllc.com 

 
Attorneys for Defendants Hugo Gerardo Camacho 
Naranjo and Javier Piaguaje Payaguaje 

 
 

 
By:  /s/  John W. Keker     
 JOHN W. KEKER (pro hac vice) 
 ELLIOT R. PETERS 
 JAN NIELSEN LITTLE (pro hac vice) 

KEKER & VAN NEST LLP 
710 Sansome Street 
San Francisco, CA 94111-1704 
Telephone: 415.391.5400 
Facsimile:  415.397.7188 
Email:  jkeker@kvn.com 
Email: epeters@kvn.com 

 Email:        jlittle@kvn.com 

Attorneys for Defendants Steven Donziger, The Law 
Offices of Steven R. Donziger, and Donziger & 
Associates, PLLC 
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