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QUESTION PRESENTED 

The Declaratory Judgment Act (“DJA”), 28 
U.S.C. § 2201 et seq., provides that federal courts 
may, “[i]n a case of actual controversy . . . declare the 
rights and other legal relations of any interested par-
ty seeking such declaration.”  28 U.S.C. § 2201(a).  
Consistent with its plain text, this Court and courts 
of appeals have long held that the DJA permits a pu-
tative defendant preemptively to seek a declaration 
that it has a valid defense to suit.  See, e.g., MedIm-
mune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 
(2007); Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 
244 (1937).   

Petitioner Chevron Corporation (“Chevron”) 
sought a declaration that an unprecedented $18.2 
billion judgment entered against it in Ecuador was 
unenforceable under the standards of the New York 
Uniform Foreign Money Judgments Recognition Act, 
N.Y. C.P.L.R. 5301 et seq.  The district court deter-
mined that Chevron was likely to succeed in showing 
that the Ecuadorian judgment was unenforceable be-
cause it was tainted by bias and fraud.  Without dis-
turbing those findings, the Second Circuit reversed 
on the ground that, as a matter of law, the DJA does 
not authorize a party to obtain a declaration that it 
has a valid defense to a potential suit if the underly-
ing substantive statute does not provide for such re-
lief. 

Notwithstanding 75 years of precedent to the 
contrary from this Court and other courts of appeals, 
was the Second Circuit correct that the DJA does not 
permit a party to assert a defense to suit anticipato-
rily where the underlying substantive statute does 
not itself authorize such declaratory relief? 
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PARTIES TO THE PROCEEDING  
AND RULE 29.6 STATEMENT 

Petitioner Chevron Corporation was the plaintiff 
in the district court and appellee in the court of ap-
peals.  Respondents Hugo Gerardo Camacho Naranjo 
and Javier Piaguaje Payaguaje were defendants in 
the district court and appellants in the court of ap-
peals.  Respondents Steven R. Donziger and The Law 
Offices of Steven R. Donziger (jointly, the “Donziger 
Defendants”) were defendants in the district court 
and were appellants in the court of appeals.  Peti-
tioner filed an amended complaint while the appeal 
was pending, in which the Donziger Defendants were 
not named as defendants to the claim at issue in the 
court of appeals and in this petition.  The district 
court subsequently severed that claim for prompt 
resolution.  Accordingly, the Donziger Defendants 
were no longer defendants to this action when it was 
resolved in the court of appeals. 

The following individuals were named as defend-
ants in the district court, but defaulted and were not 
parties in the court of appeals and are not parties in 
this Court:  

Pablo Fajardo Mendoza, Luis Yanza, Frente De 
Defensa De La Amazonia, aka Amazon Defense 
Front, Selva Viva Selviva Cia, Ltda, Stratus Consult-
ing, Inc., Douglas Beltman, Ann Maest, Maria Agu-
inda Salazar, Carlos Grefa Huatatoca, Catalina An-
tonia Aguinda Salazar, Lidia Alexandra Aguin Agu-
inda, Patricio Alberto Chimbo Yumbo, Clide Ramiro 
Aguinda Aguinda, Beatriz Mercedes Grefa Tanguila, 
Patricio Wilson Aguinda Aguinda, Celia Irene 
Viveros Cusangua, Francisco Matias Alvarado Yum-
bo, Francisco Alvarado Yumbo, Olga Gloria Grefa 
Cerda, Lorenzo Jose Alvarado Yumbo, Narcisa Aida 
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Tanguila Narvaez, Bertha Antonia Yumbo Tanguila, 
Gloria Lucrecia Tangui Grefa, Francisco Victor Tan-
guill Grefa, Rosa Teresa Chimbo Tanguila, Jose Ga-
briel Revelo Llore, Maria Clelia Reascos Revelo, Ma-
ria Magdalena Rodri Barcenes, Jose Miguel Ipiales 
Chicaiza, Heleodoro Pataron Guaraca, Luisa Delia 
Tanguila Narvaez, Lourdes Beatriz Chimbo Tanguil, 
Maria Hortencia Viver Cusangua, Segundo Angel 
Amanta Milan, Octavio Ismael Cordova Huanca, Eli-
as Roberto Piyahua Payahuaje, Daniel Carlos Lusi-
tand Yaiguaje, Benancio Fredy Chimbo Grefa, 
Guillermo Vicente Payagua Lusitante, Delfin Leoni-
das Payagu Payaguaje, Alfredo Donaldo Payagua 
Payaguaje, Miguel Mario Payaguaje Payaguaje, Teo-
doro Gonzalo Piaguaj Payaguaje, Fermin Piaguaje 
Payaguaje, Reinaldo Lusitande Yaiguaje, Luis 
Agustin Payagua Piaguaje, Emilio Martin Lusitande 
Yaiguaje, Simon Lusitande Yaiguaje, Armando Wil-
frido Piagua Payaguaje, Angel Justino Piaguag Lu-
citande. 

Petitioner Chevron has no parent corporation 
and no publicly traded corporation owns 10% or more 
of its stock.   
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PETITION FOR A WRIT OF CERTIORARI 
 

Petitioner Chevron Corporation (“Chevron”) re-
spectfully petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals 
for the Second Circuit. 

OPINIONS BELOW 

The opinion of the United States Court of Ap-
peals for the Second Circuit is published at 667 F.3d 
232.  Pet. App. 1a.  The opinion of the district court is 
published at 768 F. Supp. 2d 581.  Pet. App. 32a. 

JURISDICTION 

The judgment of the court of appeals was entered 
January 26, 2012.  On April 16, 2012, Justice Gins-
burg extended the time in which to file a petition for 
writ of certiorari to May 25, 2012.  The jurisdiction of 
this Court is invoked under 28 U.S.C. § 1254(1). 

STATUTORY PROVISION INVOLVED 

28 U.S.C. § 2201(a) provides, in relevant part:  

“In a case of actual controversy within its juris-
diction . . . any court of the United States, upon the 
filing of an appropriate pleading, may declare the 
rights and other legal relations of any interested par-
ty seeking such declaration, whether or not further 
relief is or could be sought.  Any such declaration 
shall have the force and effect of a final judgment or 
decree and shall be reviewable as such.” 

STATEMENT 

In the decision below, the Second Circuit, contra-
ry to clear authority from this Court dating back to 
the earliest interpretation of the Declaratory Judg-
ment Act (“DJA”), 28 U.S.C. § 2201 et seq., and the 
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consistent understanding of the DJA by federal ap-
peals courts, concluded that the DJA could not be in-
voked preemptively to assert and resolve an actual 
controversy over a legal defense to a threatened ac-
tion.  In reaching that result, the Second Circuit 
misunderstood and misapplied the decisions of this 
Court and sister federal courts holding merely that 
the DJA could not independently support “arising 
under” jurisdiction.  Those cases explain, in conflict 
with the decision below, that in a jurisdictionally 
proper case, the DJA provides a vehicle “to establish 
a defense against a cause of action which the declar-
atory defendant may assert.”  Pub. Serv. Comm’n of 
Utah v. Wycoff Co., 344 U.S. 237, 248 (1952).   

The Second Circuit’s erroneous holding is con-
tained in a published opinion in an exceptionally 
high-profile case involving the largest judgment ever 
entered against a U.S. company by a foreign court.  
Especially given the importance of New York as a ju-
risdiction for commercial litigation, the decision be-
low will sow confusion as litigants attempt to recon-
cile its holding with the previously settled under-
standing of the DJA.  This Court should grant review 
and summarily reverse. 

A. Factual Background 

In 1993, a group of Ecuadorian residents filed a 
putative class action lawsuit against Texaco, Inc. 
(“Texaco”) in the Southern District of New York, al-
leging principally that they had suffered property 
damage and personal injuries from the oil-production 
activities of a Texaco subsidiary in Ecuador.  See 
Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534, 537 
(S.D.N.Y. 2001), aff’d as modified, 303 F.3d 470 (2d 
Cir. 2002).  The Southern District dismissed the case 
for forum non conveniens after Texaco promised to 
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consent to limited personal jurisdiction in Ecuador 
over claims analogous to those asserted in New York, 
accept service of process there, and waive statute-of-
limitations defenses for a period of time.  See id. at 
539, 554.  Texaco expressly reserved “its right to con-
test [the] validity [of an Ecuadorian judgment] only 
in the limited circumstances permitted by New 
York’s Recognition of Country Judgments Act.”  Pet. 
App. 7a (internal quotation marks omitted; altera-
tions in original); see Kokkonen v. Guardian Life Ins. 
Co. of Am., 511 U.S. 375, 381–82 (1994). 

An overlapping group of Ecuadorians (“Lago 
Agrio Plaintiffs” or “LAPs”) then sued Chevron in 
Lago Agrio, Ecuador, under that nation’s Environ-
mental Management Act, which permits citizens to 
sue for public environmental harms.  Pet. App. 8a, 
46a–48a.  The LAPs alleged that Chevron was re-
sponsible for pollution caused by the operations of 
Texaco’s subsidiary on the ground that Texaco had 
merged with a Chevron subsidiary in 2001.  The Ec-
uadorian court appointed an ostensibly neutral ex-
pert to assess the alleged damage and remediation 
costs.  Id. at 53a.  Nine months after his appoint-
ment, the expert submitted a report concluding that 
Chevron was liable for $16 billion in damages, which 
he later raised to $27 billion.  Id. at 54a & n.60.   

Before the case reached a judgment, however, 
Chevron uncovered evidence that the expert’s report 
had been ghost-written by the LAPs’ counsel, who 
had bribed him, as well as other evidence that the 
LAPs’ counsel had perpetrated a massive fraud on 
Chevron and the Ecuadorian court.  Pet. App. 62a–
72a.  This evidence included videotaped conversa-
tions in which the LAPs’ counsel were seen colluding 
with the expert.  Id. at 62a–66a.  Chevron obtained 
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the evidence principally through discovery petitions 
filed in U.S. courts against the LAPs’ attorneys and 
consultants under 28 U.S.C. § 1782, which authoriz-
es a court to order discovery for use in a foreign pro-
ceeding.  After these petitions brought the miscon-
duct to light, the LAPs’ counsel secretly solicited new 
experts to “cleanse” the initial report by repackaging 
its fraudulent findings as their own—an effort that 
Chevron discovered through further § 1782 petitions.  
Pet. App. 69a–72a.   

As one federal judge remarked, the revelation of 
this misconduct “sent shockwaves through the na-
tion’s legal communities,” because the evidence 
“show[ed], with unflattering frankness, inappropri-
ate, unethical and perhaps illegal conduct” by the 
LAPs’ counsel.  In re Chevron Corp., No. 1:10-mc-
00021, Dkt. 77, at 3–4 (D.N.M. Sept. 2, 2010).  In-
deed, numerous federal judges across the country 
have found that the LAPs and their counsel engaged 
in a wide-ranging fraud in rejecting their attempts to 
assert the attorney-client privilege to shield addi-
tional evidence of their criminal efforts.  “While this 
court is unfamiliar with the practices of the Ecuado-
rian judicial system,” another judge stated, “the 
court must believe that the concept of fraud is uni-
versal, and that what has blatantly occurred in this 
matter would in fact be considered fraud by any 
court.”  Chevron Corp. v. Camp, 2010 WL 3418394, 
at *6 (W.D.N.C. Aug. 30, 2010).1 

Despite this overwhelming evidence of fraud, in 
February 2011, the Ecuadorian court issued a judg-

                                            

 1 See, e.g., In re Application of Chevron Corp., 749 F. Supp. 2d 

141, 167 (S.D.N.Y. 2010); In re Application of Chevron Corp., 

2010 WL 3584520, at *6 (S.D. Cal. Sept. 10, 2010); see also In re 

Application of Chevron Corp., 633 F.3d 153, 166 (3d Cir. 2011). 
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ment in favor of respondents and awarded $18.2 bil-
lion in damages—the largest award ever by a foreign 
court against an American company.  Pet. App. 92a, 
170a.  The judgment rested on a litany of erroneous 
factual assertions contained in the doctored expert 
reports.  See id. at 92a.  An Ecuadorian intermediate 
appellate court affirmed the judgment in January 
2012 but declined to review Chevron’s allegations of 
fraud.  See id. at 11a.   

As a consequence, Chevron now faces the immi-
nent threat of enforcement actions against its assets 
in the United States (the only jurisdiction in which it 
holds property), as contemplated by Texaco’s reser-
vation of enforcement defenses under New York’s 
Uniform Foreign Money Judgments Recognition Act 
(“Recognition Act”), N.Y. C.P.L.R. 5301 et seq., in the 
Aguinda dismissal.  It also faces impending actions 
against the assets of its affiliated companies in for-
eign nations.  Chevron’s § 1782 actions unearthed 
internal memoranda written by the LAPs’ U.S. coun-
sel setting forth a plan to “pursue an aggressive 
world-wide enforcement strategy” in which they 
would attempt to seize assets held by Chevron affili-
ates “simultaneously in multiple jurisdictions.”  Pet. 
App. 96a.  They intend to use “[p]re-judgment at-
tachment” in foreign nations to “compound the [set-
tlement] pressure already placed on Chevron vis à 
vis an international enforcement campaign.”  CA2 
App. 14-3730.  But the memoranda disclose that the 
LAPs believe that “[o]btaining recognition of an Ec-
uadorian judgment in the United States is undoubt-
edly the most desirable outcome,” because this na-
tion “clearly is the locus of a high concentration of 
Chevron assets,” and a “favorable ruling in the Unit-
ed States will surely imbue the judgment with a 
credibility that should significantly grease the 
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wheels of enforcement elsewhere.”  Id. at 14-3728–
29.   

B. Proceedings Below 

1.  In light of the extensive evidence of fraud un-
covered in the § 1782 actions and the threat of asset 
seizures, Chevron brought suit against the LAPs and 
their lawyers and consultants (including respondents 
here) in the Southern District of New York.  Chevron 
filed suit in New York because the LAPs’ lead coun-
sel had directed the fraudulent scheme from there, 
and New York courts had personal jurisdiction over 
the LAPs, who had filed several related lawsuits 
there.  In addition, the LAPs had admitted in a re-
lated proceeding that because Texaco had reserved 
the defenses to enforcement set forth in the Recogni-
tion Act in Aguinda, New York provided Chevron 
with both a “forum and a venue post judgment” to 
raise any objections to an Ecuadorian judgment.  
CA2 App. 14-3756. 

In counts one through eight of its complaint, 
Chevron alleged that respondents had violated the 
Racketeer Influenced and Corrupt Organizations 
Act, 18 U.S.C. § 1961 et seq., and committed various 
state-law torts.  In count nine of the complaint, 
Chevron sought a declaration under the DJA that 
the Ecuadorian judgment is “unenforceable and non-
recognizable, including but not limited to under the 
United States Constitution, federal common law, 
New York common law principles of comity, and/or 
New York’s Recognition of Foreign Country Money 
Judgments Act.”  CA2 App. 1-216.2  Chevron imme-

                                            

 2 The district court had subject-matter jurisdiction over the 

declaratory relief claim under 28 U.S.C. § 1332, as the citizen-

ship of the parties is diverse.  The district court also had sup-
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diately moved to enjoin respondents from enforcing 
the Ecuadorian judgment while Chevron’s claims 
were pending.   

The district court granted Chevron’s motion.  
Basing its decision solely on Chevron’s DJA claim, 
the court issued a detailed opinion explaining that 
Chevron was likely to succeed on the merits of that 
claim and would suffer irreparable harm in the ab-
sence of a preliminary injunction.  Pet. App. 32a–
177a.   

In concluding that the Ecuadorian judgment was 
likely unenforceable, the district court applied the 
standards for enforceability set forth in the Recogni-
tion Act, observing that a version of the uniform act 
“applies in most states” and that there was no “satis-
factory reason to believe that the law governing 
recognition or enforcement of the Ecuadorian judg-
ment anywhere else would be different.”  Pet. App. 
118a; see also id. at 111a n.276.  The court noted that 
the parties had not argued that other standards 
would apply in foreign jurisdictions and therefore 
“accept[ed] for present purposes that the same” 
standards would apply “in all or much of the rest of 
the world.”  Id. at 112a–13a.   

Under the Recognition Act, a judgment is unen-
forceable if it was “rendered under a system which 
does not provide impartial tribunals or procedures 
compatible with the requirements of due process of 
law.”  N.Y. C.P.L.R. 5304(a)(1).  In addition, a court 
may decline to enforce a judgment if it “was obtained 
by fraud.”  N.Y. C.P.L.R. 5304(b)(3).  The district 

                                                                                          
plemental jurisdiction over this claim under 28 U.S.C. § 1367, 

in light of the RICO claims.  All defendants other than respond-

ents failed to appear and thus defaulted. 
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court’s decision to apply these standards to the Ec-
uadorian judgment was consistent with the position 
of the LAPs, who argued that as a consequence of the 
conditions imposed in the Aguinda dismissal, Chev-
ron’s only “escape hatch in case of misconduct, fraud, 
or other problems that could affect the Ecuadorian 
litigation” was the enforcement defenses of the 
Recognition Act.  CA2 App. 16-4317–18.3 

The district court found substantial evidence 
that the Ecuadorian judicial system failed to provide 
impartial tribunals due to “chronic political interfer-
ence with the Ecuadorian courts.”  Pet. App. 121a.  
In 2004, the district court explained, all members of 
Ecuador’s top three tribunals had been purged by the 
congress and replaced with political allies, and since 
that time, the Ecuadorian government has put 
enormous pressure on individual judges to rule in 
favor of the government’s interests and, in particu-
lar, against foreign companies.  Id. at 84a–91a.  The 
LAPs’ counsel themselves had boasted on video re-

                                            

 3 The LAPs explained that “[w]hatever horribles that could 

occur in the future in an Ecuadorian case, Chevron . . . prospec-

tively reserved for itself this particular, defined avenue to de-

fend itself on due process and other specified grounds.”  CA2 

App. 16-4318 (emphasis omitted).  Likewise, in related litiga-

tion, they stated their view that, in Aguinda, Texaco had prom-

ised to submit to jurisdiction in Ecuador, “with a single caveat, 

the right to contest the validity of an adverse judgment in an 

enforcement proceeding under [the Recognition Act],” and that 

“[i]f plaintiffs do indeed obtain a judgment in Ecuador, [the 

Recognition Act] will be Chevron’s only defense.”  Id. at 14-

3973–74.  They further contended that Texaco had promised in 

Aguinda that “if the court dismissed plaintiffs’ action on forum 

non conveniens grounds, it would submit to Ecuadorian juris-

diction and satisfy any Ecuadorian judgment, subject only to 

[The Recognition Act].”  Id. at 14-3962; see also id. at 14-3756. 
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cordings that Ecuadorian judges made decisions 
“‘based on who they fear the most, not based on what 
the laws should dictate,’” and that “[t]hey’re all cor-
rupt!  It’s—it’s their birthright to be corrupt.”  Id. at 
36a, 122a (internal quotation marks and brackets 
omitted).  Accordingly, the district court held that 
Chevron was likely to succeed in demonstrating that 
the Ecuadorian judgment was unenforceable because 
it was “rendered under a system which does not pro-
vide impartial tribunals or procedures compatible 
with the requirements of due process of law.”  Id. at 
124a (internal quotation marks omitted). 

The court further found that there was “ample 
evidence of fraud in the Ecuadorian proceedings,” in-
cluding “forged expert reports” and the “orches-
trat[ion of] a scheme in which [the LAPs’ consult-
ants] ghost-wrote much or all of [the court expert’s] 
supposedly independent damages assessment” and 
“repeatedly misrepresented [their relationship] to 
the Ecuadorian court.”  Pet. App. 125a.  It thus con-
cluded that, at minimum, “Chevron ha[d] raised sub-
stantial questions that present a fair ground for liti-
gation as to whether the Ecuadorian judgment is a 
result of fraud practiced on the Ecuadorian tribunal.”  
Id. at 127a. 

Turning to irreparable harm, the district court 
found that “the LAPs and their allies intend quickly 
to pursue multiple enforcement actions and asset 
seizures, including ex parte remedies where possible, 
around the globe.”  Pet. App. 104a.  “Absent a prelim-
inary injunction,” the court concluded, “[t]here is a 
significant risk that assets would be seized or at-
tached, thus disrupting Chevron’s supply chain, 
causing it to miss critical deliveries to business part-
ners, damaging Chevron’s business reputation as a 
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reliable supplier and harm[ing] the valuable custom-
er goodwill Chevron has developed over the past 130 
years, and causing injury to Chevron’s business rep-
utation and business relationships.”  Id. at 104a–05a 
(internal quotation marks omitted).  And given the 
economic status of the LAPs, “[t]here is no meaning-
ful prospect that Chevron ever could collect any 
damages for the expense, burden, disruption and 
harm that would be caused by multiple enforcement 
proceedings and asset seizures and attachments even 
if such losses could be quantified,” or “recover any 
amounts paid in satisfaction of the Ecuadorian 
judgment in the event it ultimately prevailed here.”  
Id. at 108a. 

2.  The Second Circuit reversed.  Pet. App. 1a–
31a.  As an initial matter, the court rejected re-
spondents’ contention that Chevron’s request for a 
declaratory judgment did not present a ripe contro-
versy, particularly given that the Ecuadorian appel-
late court had affirmed the judgment and thus it was 
fully enforceable.  Id. at 21a n.16.  The court of ap-
peals also left undisturbed the district court’s exten-
sive factual findings. 

Instead, the Second Circuit held that “[w]hatever 
the merits of Chevron’s complaints about the Ecua-
dorian courts . . . , the procedural device it has cho-
sen to present those claims”—the Recognition Act—
“is simply unavailable.”  Pet. App. 17a.  According to 
the Second Circuit, “[j]udgment-debtors can chal-
lenge a foreign judgment’s validity under the Recog-
nition Act only defensively, in response to an at-
tempted enforcement”—not offensively through a 
suit for a declaration that the judgment is invalid.  
Id. at 5a.  
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The court acknowledged that Chevron had 
pleaded a claim under the federal DJA, not the 
Recognition Act.  Pet. App. 26a.  Chevron adverted to 
the principle, long recognized by this Court and low-
er courts, that the DJA authorizes a “plaintiff [to] 
seek[] to establish a defense against a cause of action 
which the declaratory defendant may assert.”  
Wycoff, 344 U.S. at 248.  Chevron argued that it was 
merely using the DJA to assert a defense under the 
Recognition Act, consistent with the traditional role 
of declaratory relief to assert defenses anticipatorily.  
See Pet. App. 26a. 

The Second Circuit, however, held that Chevron’s 
“argument misunderstands the purpose of the DJA.”  
Pet. App. 26a.  According to the court of appeals, be-
cause this Court has held that the DJA is “procedur-
al only,” Skelly Oil Co. v. Phillips Petroleum Co., 339 
U.S. 667, 671 (1950) (internal quotation marks omit-
ted), a claim for declaratory relief requires a “valid 
legal predicate,” by which the Second Circuit meant 
an express cause of action to assert the defense in 
the underlying substantive statute (here, the Recog-
nition Act).  Pet. App. 27a.  As the court saw it, the 
DJA “does not extend to the declaration of rights 
that do not exist under law,” and because the Recog-
nition Act permits invalidity to be asserted “only de-
fensively,” Chevron’s sole option is to wait until the 
LAPs bring an enforcement action to raise its de-
fenses.  Id. at 5a, 26a–27a.  The Second Circuit gave 
no weight to the fact that, as the court acknowl-
edged, Texaco had reserved the right to challenge 
any Ecuadorian judgment under the standards set 
forth in the Recognition Act as part of the forum non 
conveniens dismissal in the Aguinda action. 
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The Second Circuit rejected Chevron’s argument 
that declaratory relief was appropriate under the 
five-factor test that the circuit had previously articu-
lated in Dow Jones & Co. v. Harrods, Ltd., 346 F.3d 
357 (2d Cir. 2003) (per curiam), “to guide the exercise 
of discretion in Declaratory Judgment Act cases.”  Id. 
at 359.  The court held that the Dow Jones test “is of 
limited relevance in this case” in light of its holding 
that the DJA did not permit Chevron to raise a de-
fense under the Recognition Act anticipatorily:  “Be-
cause the DJA cannot create legal rights that do not 
otherwise exist, no balancing test, no matter how its 
many factors are weighed, can lead us to establish 
such a right.”  Pet. App. 28a.  Moreover, the court 
emphasized that “the Recognition Act” does not au-
thorize an injunction that prevents enforcement in 
foreign countries, in view of comity issues that would 
arise from such an injunction.  Id. 

Because the court viewed the DJA as categorical-
ly unavailable, it did not consider Judge Kaplan’s 
analysis that all legal systems deny enforcement to 
fraudulent judgments or judgments rendered in sys-
tems that lack basic fairness, nor did it assess 
whether a narrower injunction was permissible.  Pet. 
App. 28a.  It concluded that “once the issues under 
the Recognition Act are properly understood,” the 
Dow Jones factors merely confirm that a “far better 
remedy is available:  Chevron can present its defense 
to the recognition and enforcement of the Ecuadorian 
judgment in New York if, as and when the LAPs seek 
to enforce their judgment in New York.”  Id. at 28a, 
30a. 
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REASONS FOR GRANTING THE PETITION  

This Court should grant review and summarily 
reverse the decision of the court of appeals.   

The Second Circuit ignored the well-settled un-
derstanding of this Court and every other court of 
appeals that “the point of a declaratory action is to 
assert a defense anticipatorily.”  Peterson v. High-
land Music, Inc., 140 F.3d 1313, 1322 (9th Cir. 1998).  
As this Court has explained on numerous occasions, 
the DJA was enacted precisely to enable putative de-
fendants to assert defenses and establish their rights 
before being sued.  It was intended to protect those at 
risk of suit from being “rendered helpless and immo-
bile so long as the [prospective plaintiff] refused to 
grasp the nettle and sue.”  Cardinal Chem. Co. v. 
Morton Int’l, Inc., 508 U.S. 83, 95–96 (1993) (internal 
quotation marks omitted).  Since immediately after 
the enactment of the DJA, this Court has consistent-
ly held that “[i]t is the nature of the controversy, not 
the method of its presentation or the particular party 
who presents it, that is determinative” of the validity 
of a declaratory-judgment action.  Aetna Life Ins. Co. 
v. Haworth, 300 U.S. 227, 244 (1937) (emphasis add-
ed).  And the Court has been clear that the fact “that 
the declaratory remedy which may be given by the 
federal courts may not be available in the State 
courts is immaterial.”  Skelly Oil Co. v. Phillips Pe-
troleum Co., 339 U.S. 667, 674 (1950) (emphasis add-
ed).  The Second Circuit’s holding below contradicts 
this fundamental principle. 

The Second Circuit’s erroneous holding rested on 
a misreading of this Court’s precedents concerning 
when a court has “arising under” jurisdiction over a 
DJA claim.  See 28 U.S.C. § 1331.  Those cases held 
only that a DJA claim that asserts a federal defense 
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to a state-law action does not support “arising under” 
jurisdiction.  See Pub. Serv. Comm’n of Utah v. 
Wycoff Co., 344 U.S. 237, 248 (1952); Skelly Oil, 339 
U.S. at 671–72.  Contrary to the Second Circuit’s be-
lief, they did not remotely suggest that the DJA can-
not be used to raise a defense in a jurisdictionally 
proper case—such as here, where the district court 
had both diversity and supplemental jurisdiction 
over Chevron’s DJA claim.  In fact, those cases, 
which address the circumstances in which a federal 
court has jurisdiction over a DJA action asserting a 
federal defense, are premised on the notion that de-
fenses can be asserted through a DJA action. 

Moreover, there is no doubt that the DJA trumps 
any purported state-law policy against declaratory 
relief.  Congress may establish rules that govern fed-
eral cases even for suits arising under state law so 
long as the rules are “‘rationally capable of classifica-
tion’ as procedure”—which the DJA surely is.  Shady 
Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 
130 S. Ct. 1431, 1442 (2010) (plurality op.) (quoting 
Hanna v. Plumer, 380 U.S. 460, 472 (1965)).  In other 
contexts, including the Federal Rules of Civil Proce-
dure and the Federal Arbitration Act, this Court had 
held that federal law displaces contrary state-law 
policies.  See id.; AT&T Mobility LLC v. Concepcion, 
131 S. Ct. 1740, 1753 (2011).  The Second Circuit 
therefore had no basis to elevate what it perceived as 
the Recognition Act’s policy against anticipatorily 
raising defenses to enforcement over Congress’s 
choice in the DJA to “grant a new form of relief to 
qualifying litigants.”  Wilton v. Seven Falls Co., 515 
U.S. 277, 288 (1995).   

Summary reversal is appropriate not only be-
cause of the egregiousness of the Second Circuit’s le-
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gal error, but also because of the tremendous im-
portance of this case to American business.  New 
York is a preeminent jurisdiction for commercial liti-
gation, and the decision below will engender sub-
stantial confusion about the operation of a statute 
that is regularly employed to resolve a wide variety 
of business disputes.  Moreover, the fraudulently ob-
tained judgment at the heart of this suit—the largest 
ever entered by a foreign court against a U.S. com-
pany—is part of a disturbing trend in which plain-
tiffs’ attorneys secure significant money judgments 
in corrupt foreign tribunals and then seek to enforce 
them in nations around the world where U.S. com-
panies or their subsidiaries conduct operations.  Un-
til now, companies were at least assured that they 
could obtain review of the enforceability of the judg-
ment, including well-supported allegations of fraud 
and corruption, from an impartial U.S. federal court 
by invoking the DJA.  The Second Circuit’s decision, 
however, forecloses that option based on a clearly er-
roneous interpretation of the statute. 

I. THE SECOND CIRCUIT DEPARTED FROM THE 

SETTLED INTERPRETATION OF THE DJA THAT 

HAS PREVAILED IN THIS COURT AND OTHER 

COURTS OF APPEALS FOR 75 YEARS. 

A. The Decision Below Violates The 
Settled Precedents Of This Court. 

In holding that Chevron could not assert its de-
fenses to enforcement under the Recognition Act 
through a declaratory-judgment action, the Second 
Circuit misunderstood this Court’s precedents con-
struing the DJA. 

Chevron seeks a declaration that it has a sub-
stantive right to non-enforcement of a fraudulent 
and biased foreign judgment.  That right is created 
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by the enforcement laws cited in Chevron’s request 
for declaratory relief, including the defenses set forth 
in New York’s Recognition Act, which, as the Second 
Circuit acknowledged, were expressly reserved in the 
Aguinda dismissal as grounds to challenge any ulti-
mate Ecuadorian judgment.  Pet. App. 7a; see Kok-
konen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 
381–82 (1994).  What the Recognition Act does not 
expressly provide (in the Second Circuit’s view) is a 
procedure for a judgment debtor to assert that sub-
stantive right before the judgment creditor brings an 
enforcement action. 

But as this Court has held time and again, that 
is precisely what the DJA supplies—a procedure to 
assert a defense preemptively, before a lawsuit is 
brought against the plaintiff under the substantive 
statute.  Indeed, that is the principal purpose of the 
Act.  Most statutes do not expressly provide a proce-
dure to obtain declaratory relief on defenses, but it 
has long been understood that the DJA’s primary 
function is to “allow[] prospective defendants to sue 
to establish their nonliability.”  Beacon Theaters, Inc. 
v. Westover, 359 U.S. 500, 504 (1959).  The Second 
Circuit’s decision effectively renders the DJA mean-
ingless by confusing the question whether Chevron 
has a right against enforcement of a judgment with 
whether state law provides Chevron with a proce-
dure through which the right may be anticipatorily 
asserted.4 

                                            

 4 The Second Circuit’s holding that the DJA could not be used 

to assert a defense infected the entirety of its analysis.  In con-

cluding that Chevron could not meet the factors set forth in the 

Dow Jones standard, the Second Circuit relied on its view that 

ruling on a defense to a potential state-law cause of action 

would amount to an impermissible “advisory opinion” that 
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1.  This Court’s decisions construing the DJA re-
fute the Second Circuit’s interpretation.  As early as 
three years after the DJA’s enactment, the Court 
permitted an insurance company to bring suit 
against a policyholder to obtain a declaration that 
certain disability-insurance policies were null and 
void and so it was not required to pay benefits if the 
insured’s health declined.  See Aetna Life Ins. Co. v. 
Haworth, 300 U.S. 227, 244 (1937).  The Court ex-
plained that in enacting the DJA, Congress, exercis-
ing its power to “provid[e] remedies and defin[e] pro-
cedure” in federal cases, had created a procedural 
device beyond the “traditional forms or traditional 
remedies” for parties to obtain declarations of rights 
in all cases “to which under the Constitution the ju-
dicial power extends.”  Id. at 240.  It held that 
“whether the district court may entertain such a suit 
by the insurer”—the putative defendant in a breach-
of-contract action for recovery of benefits under the 
policies—“when the controversy as here is between 
citizens of different States or otherwise is within the 
range of the federal judicial power, is for the Con-
gress to determine.”  Id. at 244.  Because Congress 
had authorized either party to bring suit under the 
DJA, the Court held, “[i]t is the nature of the contro-
versy, not the method of its presentation or the par-
ticular party who presents it, that is determinative” 
of the validity of the suit.  Id. (emphasis added).   

The upshot of Aetna—the foundational decision 
of this Court on the DJA’s meaning—is that so long 
as a right or defense exists under substantive law 
(including state law) and federal jurisdiction exists, 
the DJA authorizes either party to bring suit.  The 

                                                                                          
could not be rendered until the LAPs “present their claim to a 

New York court.”  Pet. App. 29a. 



18 

 

 

Second Circuit’s decision below, which held that a 
court may not “use the DJA to declare the unen-
forceability of a foreign judgment” because no legal 
right susceptible of being declared “exists” where 
state law permits unenforceability to be asserted “on-
ly defensively,” contradicts that holding.   

Subsequent decisions have reaffirmed the basic 
principle of Aetna.  In Maryland Casualty Co. v. Pac. 
Coal & Oil Co., 312 U.S. 270 (1941), for example, an 
insurance company sought a declaration that, under 
Ohio law, it was not required to indemnify the poli-
cyholder for a car accident.  See id. at 271–72.  In 
holding that the insurance company’s “allegations 
[we]re sufficient to entitle it to the declaratory relief 
prayed in its complaint,” this Court held that “[i]t is 
immaterial that frequently, in the declaratory judg-
ment suit, the positions of the parties in the conven-
tional suit are reversed; the inquiry is the same in 
either case.”  Id. at 272–73.  Nor is it relevant 
whether the underlying state substantive law pro-
vides for declaratory relief:  As this Court explained 
in Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 
667 (1950), the fact “that the declaratory remedy 
which may be given by the federal courts may not be 
available in the State courts is immaterial.”  Id. at 
674.  

This Court’s recent decisions have continued to 
adhere to this basic understanding of the DJA.  In 
Cardinal Chemical Co. v. Morton International, Inc., 
508 U.S. 83 (1993), a patent case, this Court ex-
plained that “[i]n patent litigation, a party may . . . 
seek a declaratory judgment [of patent invalidity], 
even if the patentee has not filed an infringement ac-
tion.”  Id. at 95.  Indeed, “federal courts have consist-
ently adjudicated suits by alleged patent infringers 
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to declare a patent invalid.”  Franchise Tax Bd. v. 
Constr. Laborers Vacation Trust, 463 U.S. 1, 19 n.19 
(1983).   

Most recently, in MedImmune, Inc. v. Genentech, 
Inc., 549 U.S. 118 (2007), one party to a contract had 
made payments to the other under protest to avoid 
liability if its interpretation of its contractual obliga-
tions ultimately proved to be incorrect.  It then 
sought a declaration under the DJA that it had not 
been obligated to make the payments.  In permitting 
the suit to go forward, this Court held that the DJA 
authorizes suit in “situations in which the plaintiff’s 
self-avoidance of imminent injury is coerced by 
threatened enforcement action of a private party,” 
explaining that “[l]ower federal courts . . . have long 
accepted jurisdiction in such cases.”  Id. at 130 (em-
phasis omitted).  It went on to reject the dissent’s 
view that “the declaratory judgment procedure can-
not be used to obtain advance rulings on matters 
that would be addressed in a future case of actual 
controversy.”  Id. at 127 n.7 (internal quotation 
marks omitted).  Yet that is the theory that the Se-
cond Circuit adopted in this case: that “putative 
judgment-debtors [lack] a cause of action to chal-
lenge foreign judgments before enforcement of those 
judgments is sought.”  Pet. App. 4a–5a. 

2.  The Second Circuit rested its erroneous hold-
ing that the DJA cannot be used to raise defenses 
anticipatorily on a misunderstanding of this Court’s 
precedents addressing a different issue—the interac-
tion of the DJA and subject matter jurisdiction in 
federal-question cases governed by the “arising un-
der” test.  See Pet. App. 27a.  Those cases held that a 
DJA action asserting a federal defense to a threat-
ened state-law cause of action does not satisfy “aris-
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ing under” jurisdiction under 28 U.S.C. § 1331, which 
confers on federal courts subject matter jurisdiction 
over “all civil actions arising under the Constitution, 
laws, or treaties of the United States.”  They did not 
suggest, however, that in a jurisdictionally proper 
case, such as a case in which the parties are diverse, 
the plaintiff may not assert a defense anticipatori-
ly.  To the contrary, the cases make clear that parties 
regularly employ DJA actions to establish the validi-
ty of defenses. 

Under the “well-pleaded complaint rule” of Lou-
isville & Nashville Railroad Co. v. Mottley, 211 U.S. 
149 (1908), a claim arises under federal law only if 
“federal law creates the cause of action or . . . the 
plaintiff’s right to relief necessarily depends on reso-
lution of a substantial question of federal law.”  Em-
pire Healthchoice Assurance, Inc. v. McVeigh, 547 
U.S. 677, 689–90 (2006) (internal quotation marks 
omitted).  In two cases in the 1950s, the question 
arose whether a DJA action that anticipatorily as-
serts a federal defense meets this standard—in other 
words, whether the federal DJA itself qualifies as a 
federal cause of action for the purpose of establishing 
“arising under” jurisdiction.  See Wycoff, 344 U.S. at 
248; Skelly Oil, 339 U.S. at 671–72. 

This Court concluded that it does not.  A DJA ac-
tion anticipatorily raising a federal defense, the 
Court stated, satisfies the well-pleaded complaint 
rule only if the threatened cause of action that the 
DJA defendant could bring would arise under federal 
law:  “Where the complaint in an action for declara-
tory judgment seeks in essence to assert a defense to 
an impending or threatened state court action, it is 
the character of the threatened action, and not of the 
defense, which will determine whether there is fed-
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eral-question jurisdiction in the district court.”  
Wycoff, 344 U.S. at 248.  If, however, “but for the 
availability of the declaratory judgment procedure, 
the federal claim would arise only as a defense to a 
state created action, jurisdiction is lacking.”  Fran-
chise Tax Bd., 463 U.S. at 16 (internal quotation 
marks omitted).  In reaching this conclusion, the 
Court recognized that permitting the DJA itself to 
establish “arising under” jurisdiction would undercut 
the corollary of the well-pleaded complaint rule that 
“federal jurisdiction cannot be invoked on the basis of 
a defense,” Vaden v. Discover Bank, 556 U.S. 49, 70 
(2009), a result Congress could not have intended in 
enacting the statute.  “To sanction suits for declara-
tory relief as within the jurisdiction of the District 
Courts merely because . . . artful pleading antici-
pates a defense based on federal law,” the Court ex-
plained, “would contravene the whole trend of juris-
dictional legislation by Congress” and “distort the 
limited procedural purpose of the Declaratory Judg-
ment Act.”  Skelly Oil, 339 U.S. at 673–74. 

The Second Circuit mistakenly relied on this ju-
risdictional rule for the very different proposition 
that even in a jurisdictionally proper case—like this 
one, where both diversity and supplemental jurisdic-
tion are met—a party may not use the DJA to estab-
lish a defense.  It placed great emphasis, for exam-
ple, on this Court’s statement in Skelly Oil that the 
DJA is “‘procedural only.’”  Pet. App. 27a (quoting 
339 U.S. at 671).  But that statement was shorthand 
for the proposition that in enacting the DJA, “Con-
gress enlarged the range of remedies available in the 
federal courts but did not extend their jurisdiction.”  
339 U.S. at 671 (emphases added).  Contrary to the 
Second Circuit’s understanding, Skelly Oil expressly 
acknowledged, in line with Aetna and the other cases 
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cited above, that the DJA is a proper vehicle for 
preemptively raising a defense so long as the court 
has subject matter jurisdiction:  “The Declaratory 
Judgment Act allow[s] relief to be given by way of 
recognizing the plaintiff’s right even though no im-
mediate enforcement of it was asked [, b]ut the re-
quirements of jurisdiction . . . were not impliedly re-
pealed or modified.”  Id. at 671–72 (emphasis add-
ed).5   

Wycoff reiterated this point, noting that “[i]n this 
case, as in many actions for declaratory judgment, 
the realistic position of the parties is reversed” be-
cause “[t]he plaintiff is seeking to establish a defense 
against a cause of action which the declaratory de-
fendant may assert in the Utah courts.”  344 U.S. at 
248 (emphasis added).  In other words, a DJA plain-
tiff attempts “to ward off possible action of the [de-
fendants] by seeking a declaratory judgment to the 
effect that he will have a good defense when and if 
that cause of action is asserted.”  Id. (emphasis add-
ed).   

Far from supporting the Second Circuit’s hold-
ing, therefore, these cases confirm that this Court 
has long understood that defenses may be raised an-
ticipatorily through a DJA action—so long as the 
DJA defendant’s threatened action would raise a 
federal question or another basis for jurisdiction, 
such as diversity, is present.  Indeed, the jurisdic-
tional rule that those cases set forth, establishing the 
circumstances in which a court has jurisdiction to 

                                            

 5 Likewise, the lower-court decisions cited by the Second Cir-

cuit merely applied this jurisdictional rule and did not suggest 

that the DJA is unavailable to assert a defense anticipatorily.  

See Hanson v. Wyatt, 552 F.3d 1148, 1157 (10th Cir. 2008); Da-

vis v. United States, 499 F.3d 590, 594 (6th Cir. 2007). 
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rule on a DJA claim asserting a federal defense, 
would be entirely unnecessary if the DJA could not 
be used to assert defenses anticipatorily.   

3.  Finally, to the extent that the decision below 
suggested that the procedural character of the DJA 
required the district court to defer to what the Se-
cond Circuit considers the Recognition Act’s policy 
disfavoring declaratory relief, it was incorrect.  The 
Second Circuit appeared to reason that because the 
Recognition Act was supposedly “motivated by an in-
terest to provide for the enforcement of foreign judg-
ments, not to prevent them,” permitting Chevron’s 
DJA action to go forward would “turn [the Recogni-
tion Act’s] framework on its head.”  Pet. App. 19a–
20a.  But even if it were true that the DJA would 
disrupt the remedial scheme established in the 
Recognition Act, it would be irrelevant.  This Court 
has repeatedly held that federal procedural statutes 
override contrary state-law policies even in cases 
arising under state law.   

For example, this Court held two Terms ago in 
Shady Grove Orthopedic Associates, P.A. v. Allstate 
Insurance Co., 130 S. Ct. 1431 (2010), that a state 
law barring class actions for certain claims does not 
preclude a class action in a federal diversity case un-
der Federal Rule of Civil Procedure 23.  See id. at 
1443 (plurality op.); id. at 1448 (Stevens, J., concur-
ring in part and concurring in the judgment).  The 
plurality explained that although Congress has 
elected to limit the scope of the Federal Rules of Civil 
Procedure through restrictions imposed by the Rules 
Enabling Act, “Congress has undoubted power to 
supplant state law, and undoubted power to pre-
scribe rules for the courts it has created, so long as 
those rules regulate matters ‘rationally capable of 
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classification’ as procedure.”  Id. at 1442 (quoting 
Hanna v. Plumer, 380 U.S. 460, 472 (1965)).  The 
DJA, which is not subject to the Rules Enabling Act, 
is undoubtedly “rationally capable of classification as 
procedure” and so displaces contrary state-law poli-
cies in federal diversity actions.  See Aetna, 300 U.S. 
at 240.   

Similarly, last Term in AT&T Mobility LLC v. 
Concepcion, 131 S. Ct. 1740 (2011), this Court held 
that the Federal Arbitration Act (“FAA”), 9 U.S.C. 
§ 1 et seq., overrides a state common-law doctrine de-
claring arbitration clauses unenforceable when they 
forbid adjudication on a class-wide basis.  See 131 
S. Ct. at 1745, 1753.  The Court reaffirmed its well-
settled understanding that the FAA preempts “state-
law rules that stand as an obstacle to the accom-
plishment of the FAA’s objectives.”  Id. at 1748.  Alt-
hough the FAA, like the DJA, does not support “aris-
ing under” jurisdiction but rather requires “an inde-
pendent jurisdictional basis over the parties’ dis-
pute,” Vaden, 556 U.S. at 59 (internal quotation 
marks omitted), the procedures it guarantees sup-
plant state-law policies disfavoring arbitration even 
in cases asserting state-law claims.  See Prima Paint 
Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 405 
(1967).  

In harmony with these precedents, this Court 
has consistently held that the DJA applies with full 
force in diversity actions where the rights sought to 
be declared arise under state law.  In Wilton v. Seven 
Falls Co., 515 U.S. 277 (1995), for example, this 
Court made clear that even where a separate state 
court lawsuit on the same subject matter is pending 
at the time a federal court considers a diversity ac-
tion under the DJA, the federal court has full discre-
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tion to award declaratory relief.  See id. at 279–80, 
286–88.  The Court explained that in enacting the 
DJA, “Congress sought to place a remedial arrow in 
the district court’s quiver; it created an opportuni-
ty . . . to grant a new form of relief to qualifying liti-
gants.”  Id. at 288 (emphasis added).  It is immateri-
al, in other words, whether declaratory relief is 
blessed by state law; as a matter of federal law, Con-
gress has determined that declaratory judgments 
should be available in diversity actions as a “new 
form of relief.”  See also Skelly Oil, 339 U.S. at 674 
(“[T]hat the declaratory remedy which may be given 
by the federal courts may not be available in the 
State courts is immaterial.”).   

To the extent, therefore, that the Second Circuit 
suggested that the Recognition Act’s supposed policy 
against a declaratory judgment establishing the va-
lidity of enforcement defenses barred invocation of 
the DJA, its reasoning was clearly erroneous. 

B. The Decision Below Creates An 
Irreconcilable Division Of Authority 
Among Courts Of Appeals And Will 
Foster Uncertainty Over The Scope 
Of The DJA. 

As this Court recognized in MedImmune, cases in 
precisely the same posture as this one—in which a 
putative defendant seeks a declaration that it has a 
valid defense before suit is brought—are common-
place in the lower courts.  Indeed, such a suit is the 
prototypical DJA action.  The Seventh Circuit has 
explained that “in an action for declaratory judgment 
the positions of the parties are reversed: the declara-
tory-judgment plaintiff would have been the defend-
ant in the anticipated suit.”  DeBartolo v. Health-
south Corp., 569 F.3d 736, 741 (7th Cir. 2009); see 
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also Textron Lycoming Reciprocating Engine Div. v. 
United Auto., Aerospace & Agric. Implement Workers 
of Am., 523 U.S. 653, 664 (1998) (Breyer, J., concur-
ring in part and concurring in the judgment) (noting 
“the prevalence in the lower courts of ‘reverse’ de-
claratory judgment actions that focus upon a party’s 
likely defense”).   

Given the clarity of this Court’s precedents, it is 

no surprise that every other court of appeals has 

held, contrary to the decision of the Second Circuit, 

that a party may bring a declaratory-judgment ac-

tion to preemptively assert a defense to a potential 

suit.  For example, the Ninth Circuit, echoing the 

consensus view among courts of appeals, has stated 

succinctly that “the point of a declaratory action is to 

assert a defense anticipatorily.”  Peterson v. High-

land Music, Inc., 140 F.3d 1313, 1322 (9th Cir. 1998); 

see also, e.g., Severe Records, LLC v. Rich, 658 F.3d 

571, 580 (6th Cir. 2011) (“[T]he central purpose of 

the Declaratory Judgment Act . . . is to provide the 

opportunity to clarify rights and legal relationships 

without waiting for an adversary to file suit.” (inter-

nal quotation marks omitted; alterations in origi-

nal)).  The Fifth Circuit has likewise held that the 

very “purpose of declaratory judgment actions . . . is 

to resolve outstanding controversies without forcing 

a putative defendant to wait to see if it will be sub-

jected to suit.”  Sherwin-Williams Co. v. Holmes 

Cnty., 343 F.3d 383, 398 n.8 (5th Cir. 2003).6 

                                            

 6 See also Colonial Penn Grp., Inc. v. Colonial Deposit Co., 

834 F.2d 229, 233 (1st Cir. 1987) (explaining that in a “typical 

case,” a “declaratory judgment action is brought as an anticipa-

tory defense to an expected state ‘enforcement’ (or ‘coercive’) 

action” (emphasis omitted)); Travelers Ins. Co. v. Davis, 490 
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In direct conflict with the decision below (but 

consistently with this Court’s precedents), courts of 

appeals have considered it irrelevant that the assert-

ed defense itself would not independently support a 

cause of action—as is almost always true, because 

otherwise the plaintiff would merely plead the cause 

of action instead of invoking the DJA.  Thus, for ex-

ample, the Federal Circuit has explained that an 

“assertion of invalidity of a patent by an alleged in-

fringer is not a ‘claim’ but a defense to the patent 

owner’s ‘claim.’”  Foster v. Hallco Mfg. Co., 947 F.2d 

469, 479 (Fed. Cir. 1991).  “In a declaratory judgment 

action,” therefore, “invalidity is but an anticipatory 

defense, and the ‘claim’ of the declaratory judgment 

                                                                                          
F.2d 536, 543 (3d Cir. 1974) (“The objectives of the Federal De-

claratory Judgment Act are . . . to avoid accrual of avoidable 

damages . . . to one not certain of his rights and to afford him 

an early adjudication without waiting until his adversary 

should see fit to begin suit . . . .” (internal quotation marks 

omitted)); Discover Bank v. Vaden, 396 F.3d 366, 371 (4th Cir. 

2005) (Under the DJA, “a party which traditionally would be a 

defendant can bring a preemptive suit in federal court, thus 

accelerating the claim against it.”); Cardtoons, L.C. v. Major 

League Baseball Players Ass’n, 95 F.3d 959, 964 (10th Cir. 

1996) (“In actions for declaratory judgment, . . . the position of 

the parties is often reversed: the plaintiff asserts a defense to 

an anticipated action by the declaratory judgment.”); Household 

Bank v. JFS Grp., 320 F.3d 1249, 1253 (11th Cir. 2003) (“[T]he 

Declaratory Judgment Act allow[s] parties to precipitate suits 

that otherwise might need to wait for the declaratory relief de-

fendant to bring a coercive action.” (internal quotation marks 

omitted; second alteration in original)); Application of President 

& Dirs. of Georgetown Coll., Inc., 331 F.2d 1000, 1002 n.6 (D.C. 

Cir. 1964) (“[T]he Declaratory Judgments Act allows ‘prospec-

tive defendants to sue to establish their nonliability.’” (quoting 

Beacon Theatres, 359 U.S. at 504)). 
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suit is based on the facts related to the patent own-

er’s charge of infringement.”  Id. (emphasis added). 

The Second Circuit’s contrary view shatters this 

uniformity in a high-profile case that has generated 

widespread attention and debate.7  If allowed to 

stand, the Second Circuit’s holding—that the fact 

that an underlying statute permits a right to be es-

tablished “only defensively” bars a federal DJA claim 

asserting the defense—promises to sow widespread 

confusion as litigants attempt to reconcile it with the 

previously settled understanding that the principal 

purpose of DJA actions is to enable parties to raise 

defenses anticipatorily.  Pet. App. 5a.   

*  *  * 

The Second Circuit’s theory conflicts with the 
understanding of the DJA that this Court and other 
lower courts have held for 75 years—and with the 
central purpose of the statute.  If, as the decision be-
low holds, a DJA action may be brought only where 
the underlying substantive statute itself provides 
such a remedy, it would be a worthless device.  That 
is not what Congress intended when it created a new 
procedural device outside of the “traditional forms or 
traditional remedies” in all cases “to which under the 
Constitution the judicial power extends.”  Aetna, 300 
U.S. at 240. 

                                            

 7 This case has generated considerable attention in the media 

and the business community.  See, e.g., Shakedown in Ecuador, 

Wall St. J., Feb. 16, 2011. 
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II. THE DECISION BELOW WARRANTS SUMMARY 

REVERSAL OR, AT MINIMUM, PLENARY REVIEW. 

The decision below represents a dramatic depar-
ture from the settled understanding of the DJA in a 
case with enormous implications for American busi-
ness and the rule of law in an increasingly globalized 
society.  On the basis of its erroneous view of the law 
and disregard of this Court’s precedents, the Second 
Circuit has fostered confusion about the basic mean-
ing of a critical statute for business litigation and 
has effectively foreclosed the ability of American 
companies to seek an impartial adjudication of the 
enforceability of judgments entered by corrupt for-
eign tribunals.  Accordingly, this Court should sum-
marily reverse the decision below or, at minimum, 
grant review and set the case for argument.   

1.  Summary reversal is a tool that this Court 
has not hesitated to use when a court of appeals has 
“contravened this Court’s clear precedents.”  Presley 
v. Georgia, 130 S. Ct. 721, 722 (2010) (per curiam).  
It is particularly appropriate when a case calls for 
this Court “to correct a clear misapprehension of” the 
law.  Brosseau v. Haugen, 543 U.S. 194, 198 n.3 
(2004) (per curiam); see also Gonzales v. Thomas, 547 
U.S. 183, 185 (2006) (per curiam) (agreeing with the 
Solicitor General that the lower court’s error was “so 
obvious” that “summary reversal would be appropri-
ate”).  In this Term alone, this Court has summarily 
reversed a lower court on seven occasions.  See Wet-
zel v. Lambert, 132 S. Ct. 1195 (2012) (per curiam); 
Marmet Health Care Ctr., Inc. v. Brown, 132 S. Ct. 
1201 (2012) (per curiam); Ryburn v. Huff, 132 S. Ct. 
987 (2012) (per curiam); Hardy v. Cross, 132 S. Ct. 
490 (2011) (per curiam); KPMG LLP v. Cocchi, 132 
S. Ct. 23 (2011) (per curiam); Bobby v. Dixon, 132 
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S. Ct. 26 (2011) (per curiam); Cavazos v. Smith, 132 
S. Ct. 2 (2011) (per curiam).  For example, in Marmet 
Health, this Court reversed the Supreme Court of 
West Virginia on the ground that its construction of 
the Federal Arbitration Act was “inconsistent with 
clear instruction in the precedents of this Court.”  
132 S. Ct. at 1203. 

The Second Circuit’s decision is similarly “incon-
sistent with clear instruction in the precedents of 
this Court” with respect to the DJA.  It is the type of 
“demonstrably erroneous” departure from this 
Court’s holdings that warrants summary reversal.  
Maryland v. Dyson, 527 U.S. 465, 467 n.* (1999) (per 
curiam).  The court of appeals imposed a novel condi-
tion on declaratory relief that effectively vitiates the 
principal function of the DJA and is irreconcilable 
with this Court’s precedents.  This Court can, and 
should, remedy that clear error by summary rever-
sal.   

2.  The tremendous public importance of the de-
cision below further supports summary reversal.  
Given New York’s primacy as a financial hub, the 
published opinion in this case threatens to have an 
outsized impact on commercial litigation.  The Se-
cond Circuit’s holding will be particularly unfair, for 
example, to parties to contracts with choice-of-venue 
provisions requiring suit to be brought in New York.  
Without further review by this Court, they may find 
themselves unable to bring DJA actions to establish 
breach-of-contract defenses.  It is intolerable that on 
so basic a question as the purpose and function of the 
DJA, parties located in different States will be sub-
ject to fundamentally different legal regimes. 

Even if future Second Circuit panels were to lim-
it the decision to the context of the enforcement of 
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foreign judgments (which is unlikely given the 
breadth of its reasoning), the decision below would 
needlessly strip U.S. business of a critical tool in con-
testing large judgments entered by corrupt foreign 
tribunals.  The “inappropriate, unethical and per-
haps illegal conduct” committed by respondents in 
this case, In re Chevron Corp., No. 1:10-mc-00021, 
Dkt. 77, at 3–4 (D.N.M. Sept. 2, 2010), is but one ex-
ample of a troubling trend of plaintiffs’ attorneys 
bringing factually unsupported lawsuits against 
American companies in foreign jurisdictions with 
weak judicial systems and then seeking to enforce 
those judgments in other nations.  See, e.g., Michael 
D. Goldhaber, Alien Territory, Am. Law., Feb. 1, 
2011, at 63, 65.  “Over the past 15 years, there has 
been a sharp rise in lawsuits brought against United 
States companies, as well as foreign companies with 
a substantial U.S. presence, that are premised on al-
leged personal or environmental injuries that occur 
overseas.”  Jonathan Drimmer, U.S. Chamber Insti-
tute for Legal Reform, Think Globally, Sue Locally: 
Out-of-Court Tactics Employed by Plaintiffs, Their 
Lawyers, and Their Advocates in Transnational Tort 
Cases 13 (2010).  As in this case, “in several instanc-
es, there have been judicial findings or credible evi-
dence of plaintiffs and their lawyers fabricating seri-
ous or fatal harms, of judicial corruption, and of ma-
terial misrepresentations by plaintiffs’ counsel.”  Id. 
at 4; see also Steve Stecklow, Fraud by Trial Lawyers 
Taints Wave of Pesticide Lawsuits, Wall St. J., Aug. 
19, 2009. 

Once these lawyers obtain a large judgment in 
the foreign tribunal, they threaten to initiate en-
forcement actions around the globe, with enormous 
litigation costs and the threat of disruption to a com-
pany’s foreign operations, in order to pressure the 
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company to settle.  Cf. McReynolds v. Merrill Lynch, 
Pierce, Fenner & Smith, Inc., 672 F.3d 482, 484 (7th 
Cir. 2012) (Posner, J.) (noting that the “astronomical 
damages potential” of certified class actions “may 
place enormous pressure on the defendant to settle 
even if the suit has little merit”).  In this case, for ex-
ample, respondents plan to attack Chevron quickly 
“on multiple enforcement fronts—in the United 
States and abroad.”  CA2 App. 14-3728 (emphasis 
added).  Although all of Chevron’s assets are located 
in the United States and capable of being reached 
only in certain States (including New York), re-
spondents will pursue the assets of separately consti-
tuted affiliates in “careful[ly] select[ed]” foreign ju-
risdictions by securing “pre-judgment attachment[s]” 
and thereby exert “pressure” on Chevron.  Id. at 14-
3745.   

Faced with such threats, an American company 
may seek to obtain a declaration of non-
enforceability, supported by the sort of detailed fac-
tual findings that the district court made in this 
case, from an impartial court.  That, in turn, will 
help resolve the business and financial uncertainties 
created by the potential liability, mitigate the repu-
tational injury from the fraudulent judgment, and 
help the company to persuade foreign courts that the 
judgment should not be enforced.  Indeed, a ruling by 
a U.S. court that a judgment is unenforceable on a 
ground such as fraud would likely receive preclusive 
or persuasive effect in the many other jurisdictions 
that apply materially identical standards of enforce-
ability. 

But now a federal appellate court has slammed 
the courthouse door on companies seeking to obtain 
such declarations, even for judgments procured by 



33 

 

 

fraud, based on a patently erroneous interpretation 
of the DJA.  That decision will impose needless costs 
on the U.S. economy, and put U.S. companies at a 
competitive disadvantage.  American companies 
across the spectrum of industries increasingly face 
lawsuits abroad in countries with corrupt or weak 
judicial systems.  Although such lawsuits might be 
seen as the price of doing business in certain nations, 
American companies reasonably expect that U.S. 
courts will not erect artificial barriers to vindicating 
their rights against enforcement of deeply unfair for-
eign judgments, especially in the United States. 

3.  If this Court declines to summarily reverse 
the Second Circuit, it should grant review and set 
this case for full briefing and argument.  The deci-
sion below creates an irreconcilable circuit split on a 
matter of fundamental importance to litigation in 
federal courts and promises to engender confusion 
among litigants and courts alike.  This Court should 
not permit such a stark departure from settled juris-
prudence to stand without conducting a thorough re-
view of the Second Circuit’s holding. 
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CONCLUSION 

For the reasons stated above, the petition for a 
writ of certiorari should be granted. 
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