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STATEMENT OF THE ISSUES 

The defendant, Arab Bank, PLC (“the Bank”), citing foreign bank secrecy 

laws that it admits having violated in other proceedings, has defied multiple 

discovery orders by refusing to provide specific, court-narrowed discovery that is 

essential to plaintiffs’ proof, uniquely within the Bank’s control, and unavailable 

by other means.  After carefully considering plaintiffs’ proffer of what the withheld 

evidence would likely show and weighing the Bank’s prior discovery conduct, 

U.S. and foreign interests, the actual risk to the Bank from disclosure, and other 

factors, the Court issued an order providing for permissive adverse inferences 

against the Bank and a partial preclusion of evidence to be determined at trial.  The 

issues presented are: 

1. Whether this Court has jurisdiction to review the District Court’s exercise 

of discretion in ordering a fact-sensitive discovery sanction, when its impact 

cannot be known before trial, there is no support in the record for the Bank’s 

speculative forecast of irreparable harm, and the appeal presents no novel issue of 

law regarding a well-established standard for discovery orders implicating foreign 

laws.   

2. Whether the District Court abused its discretion in (a) providing for 

permissive adverse inferences against the Bank based on evidence that the Bank 

has provided financial services to terrorist organizations, terrorist leaders, and 
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families of terrorists who conducted “martyr operations” (suicide attacks) that 

murdered or injured the plaintiffs and their relatives, and (b) declaring that the 

Bank will be precluded from offering yet-to-be-determined evidence at trial to 

prevent it from profiting from its refusal to provide discovery.   

3. Whether the interests expressed by foreign laws outweigh the interests 

expressed by the Antiterrorism Act and the International Convention for the 

Financing of Terrorism in disrupting the flow of money for international terrorism, 

when those foreign laws are being used here to protect the privacy of Specially 

Designated Global Terrorists whom the Bank admits were Bank customers and of 

countless terrorists and families of terrorists who died in “martyr operations,” and 

when there is no record that these foreign laws have ever been criminally enforced 

against anyone. 

 

SUMMARY OF ARGUMENT 

The Bank’s interlocutory appeal asks this Court to interrupt the inevitably 

fact-intensive, merits-dependent work of the District Court before the precise scope 

or impact of the remedy it fashioned is known, and then to expand its review to 

merits issues that are not now independently reviewable, are not addressed in the 

Bank’s jurisdictional statement, and were not addressed in the Order before this 

Court.  The July 12, 2010 Order (“Sanctions Order”) was based upon what the 
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withheld evidence would show concerning the merits and proposed to preclude as-

yet-undetermined evidence at a trial that has not yet occurred.  As such, it is neither 

collateral to the merits nor conclusive. The issues the Bank raises will be 

reviewable on appeal of a final judgment, and its speculative claim of irreparable 

harm are neither supported by the record nor present in the category of cases 

involving discovery orders implicating foreign laws.  Furthermore, because the 

standard for such discovery orders is well-established and has been successfully 

applied in numerous cases in this Circuit, the Bank raises no issue of first 

impression.  This Court should therefore dismiss the appeal for lack of jurisdiction. 

 Even if this Court were to reach the merits, it would find that the District 

Court acted well within its discretion applying long-established legal standards 

under Federal Rule of Civil Procedure 37(b)(2)(A) and the Restatement (Third) of 

the Foreign Relations Law of the United States (“Restatement (Third)”) §442 to 

craft a remedy that redresses the evidentiary imbalance caused by the Bank’s 

sweeping violation of the Court’s  discovery orders. The District Court also 

correctly decided that the U.S. and international interests in combating terror 

financing (including providing a meaningful civil remedy to victims of terrorism) 

outweigh the privacy interests of U.S.-designated Foreign Terrorist Organizations 
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(“FTOs”), Specially Designated Global Terrorists (“SDGTs”), 1  and individual 

terrorists who were or remain Bank customers.  Furthermore, neither the Bank nor 

foreign authorities have identified a single prosecution for violating the secrecy 

laws the Bank invokes.  In fact, the only evidence in the record is that the Bank has 

not been prosecuted for itself violating those laws during this litigation. 

Both the District Judge and the Magistrate Judge found that the plaintiffs 

produced substantial evidence that the documents the Bank withheld would show 

that the Bank provided extensive financial services to FTOs, SDGTs, and to 

individual terrorists and their families, supporting a permissive adverse inference.  

The District Court also concluded that evidence of wire transfers to a senior Hamas 

leader identifying “Hamas” as the “Beneficiary Customer,” and evidence of 

multiple payments for families of suicide terrorists (identifying “martyr 

operations,” i.e., suicide attacks, as the causes of death), shows that the withheld 

documents relating to numerous identified accounts of other Hamas leaders, 

various SDGTs, and the families of terrorists would likely yield similar evidence, 

supporting a permissive adverse inference regarding the Bank’s state of mind.   

                                                           
1 The Secretary of State designates organizations engaging in terrorist activity that 
threatens the security of U.S. nationals or the national security as FTOs.  8 U.S.C. 
§1189.  She also designates persons who have committed or risk committing 
terrorist acts that pose the same threats as SDGTs.  Exec. Order No. 13224, 66 Fed. 
Reg. 490709 (Sep. 23, 2001); 31 C.F.R. § 594.  SDGTs are listed at 
http://www.ustreas.gov/offices/enforcement/ofac/sdn/t11sdn.pdf.   
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In addition, both the Magistrate Judge and the District Judge properly 

decided that a partial preclusion of evidence will be necessary to ensure that the 

Bank does not profit from its sweeping withholding of evidence.  Neither the 

permissive adverse inferences nor the partial, yet-to-be determined preclusion is 

tantamount to a default judgment.  The sanctions did not shift the burden of proof 

or take issues from the jury and will not preclude the Bank from contesting the 

nature and attribution for attacks, or causation, or from defending the adverse 

inferences with evidence it produced.   

 Finally, this Court should not extend its review beyond the discovery issue 

the Bank identified in its Notice of Appeal and mandamus petition to the otherwise 

unreviewable merits issues of secondary liability and causation because they are 

not intertwined with the discovery issue and were not addressed in the briefing on 

the discovery order.   
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STATEMENT OF FACTS 

1.  Parties and claims.  Plaintiffs in these consolidated cases2 include 

American nationals (and their heirs and survivors) who were injured in terrorist 

attacks in Israel and the Palestinian territories and who assert claims under the 

Anti-Terrorism Act (“ATA”), 18 U.S.C. §2333(a) (SPA28), against the Bank for 

knowingly (1) providing financial services to Hamas (a U.S.-designated FTO), 

Hamas-controlled entities, and other FTOs, and (2) distributing millions of dollars 

to individual terrorists and families of terrorists (both customers and non-

customers), pursuant to a terrorist death benefit plan funded by the Saudi 

Committee in Support of the Intifada Al Quds (“Saudi Committee”).  A962-A966.  

After protracted discovery, the District Court approved a plan to begin with a 

bifurcated trial of the American nationals’ ATA claims in connection with 24 

Hamas attacks.  SA53.  No trial date has yet been set. 

2.  The Office of Comptroller of the Currency investigation and 

resulting penalties.  Shortly after the Linde complaint was filed, the Office of the 

Comptroller of the Currency (“OCC”) commenced an investigation of the Bank’s 

                                                           
2 Plaintiffs in the Linde, Litle, Coulter, Bennett, Roth, and Weiss cases assert their 
claims under the ATA on behalf of American victims.  Plaintiffs in the Almog case 
assert their claims under both the ATA and the ATS, 28 U.S.C. §1350, on behalf of 
American and alien victims.   Plaintiffs in the Afriat-Kurtzer, Jesner, Lev, and 
Agurenko cases assert their claims under the ATS on behalf of alien victims.  After 
the Court denied in part and granted in part the Bank’s motions to dismiss, A958, 
A994, it consolidated the actions for discovery purposes. 
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New York branch (“ABNY”).  The OCC’s Acting Comptroller later told Congress 

that its “review disclosed that the branch had handled hundreds of suspicious wire 

transfers involving individuals and entities with the same or similar names as 

suspected terrorists and terrorist organizations and that many of these individual 

and entities were customers of Arab Bank or its affiliates.” SA123.  As a result of 

this review, the OCC issued a cease and desist order, emphasizing that “[t]he 

inadequacy of the Branch’s Bank Secrecy Act controls over its funds transfer 

operations is especially serious in light of the high risk characteristics of many of 

the transactions” and ordering conversion of ABNY into an agency with limited 

banking powers.  SA79-SA87.  The Financial Crimes Enforcement Network 

(“FinCen”) imposed a fine of $24,000,000 on ABNY.  SA88-SA96. 

 3.  Plaintiffs’ discovery efforts.  Plaintiffs served discovery requests, 

narrowed after discussions with the Magistrate, initially targeting the customer 

records for the Beirut account of Hamas leader Osama Hamdan (the “Hamdan 

Account”) and bank records for nine customers listed on the Saudi Committee’s 

website as relatives and beneficiaries of suicide bombers who received “martyr 

payments.”  The Magistrate Judge signed a series of Orders to enable the Bank to 

seek permission from foreign governmental authorities to disclose account records.  

SA6-SA9; SA10-SA12; SA13-SA16.  

Case: 10-4519     Document: 128     Page: 16      05/10/2011      284884      112



8 
 

Subsequently, the Court narrowed plaintiffs’ additional discovery requests in 

a March 3, 2006 Order.  A988.  The parties also agreed to an extensive protective 

order to ensure the confidentiality of the documents produced by the Bank.  SA56-

SA78. 

Nevertheless, the Bank refused to comply with the March 3, 2006 Order, 

invoking the bank secrecy laws of four jurisdictions. SA129-SA133.  The Bank 

asserted, for example, that it was “bound to absolute secrecy in favor of the bank’s 

clients and may not disclose to anyone whatsoever, whether a private individual or 

an administrative, military, or judicial authority, client information except with the 

client’s authorization, his bankruptcy, or in a dispute between him and the bank.”  

SA135 (emphasis added).   

The Bank admitted, however, that documents located in New York were not 

subject to the bank secrecy laws it invoked.  SA4.  The Bank also allegedly 

obtained the consent of one non-customer, the Saudi Committee, to disclose 

documents relating to the Saudi Committee payment programs (including more 

than 170,000 wire transfer records).  The Bank, however, did not disclose any 

reports that it generated regarding suspicious activities associated with those 

payments, or the documents (including photo identification) it used to confirm the 

identities of beneficiaries of the payments.  SPA14. The Bank asserted that it 
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placed such documents, if any, in customer files and that they are therefore 

shielded by foreign bank secrecy.  SA172-SA173.  

4.  The Bank’s disclosure in other proceedings of the same customer 

records withheld from plaintiffs.  During the OCC’s investigation, and in 

connection with a grand jury investigation of the American-based SDGT Holy 

Land Foundation for Relief and Development, the Bank disclosed a still-unknown 

number of records to the United States government. These records included 

 

  SA247-SA248, referencing 

SA364-SA366.  Although the Bank now argues that this disclosure “reflects 

Jordan’s stated commitment to assisting other nations,” Brief and Special 

Appendix for Defendant-Appellant at 15 (“Bank br.”), (1) the records did not 

originate in Jordan and (2) the Magistrate Judge made a formal finding that the 

Bank produced the documents in the United States “without obtaining the prior 

formal consent of the applicable governmental authorities in Jordan, Lebanon, or 

the Palestinian Authority providing Defendant with immunity from criminal 

prosecution for violations of any applicable banking secrecy laws....” (emphasis 

added), SA26.  Indeed, the Bank admitted that      

               

SA179. 
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The Bank explained that: 

             
           

              
             

            f 
          

  . [SA184 (emphasis added).] 
 
In short, the Bank admitted that it has engaged in a case-by-case determination of 

whether to follow foreign bank secrecy laws or to violate them, in accordance with 

its own best interests.   

The Bank has never been prosecuted in any jurisdiction for its calculated 

violation of foreign bank secrecy.  Nor has it ever cited a single case in which the 

Palestinian, Lebanese, or Jordanian authorities have prosecuted anyone for 

violating bank secrecy laws.  

5.  The District Court’s December 13, 2006, order.  Although documents 

the Bank disclosed to the OCC were located in the United States and therefore not 

protected by bank secrecy, the Magistrate Judge denied plaintiffs’ requests for 

production, based in part on the Bank’s representation that it did not know which 

documents the OCC had reviewed, A984, and in part on his confidence that “the 

documents are covered by [plaintiffs’] other requests and therefore subject to 

production anyway.”  A985.  
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On plaintiffs’ appeal of this order, the Bank revised its position.  Although it 

previously had told the Magistrate Judge that, “as a practical matter, the Bank 

cannot comply [with the plaintiffs’ discovery request] because it does not know 

what documents have been reviewed by the OCC,” SA126, it now told the District 

Court that “we never said that the bank has no idea what the OCC reviewed.”  

SA33.  The District Court found that the Magistrate Judge’s confidence in the 

Bank’s production was misplaced because “the failure of the Bank to produce 

promptly the transactional documents at issue pursuant to other requests does not 

create confidence that reliance on other requests will be effective.”  SA38.  The 

Court then recited the Bank’s efforts to avoid full disclosure of relevant 

transactions that passed through ABNY because it claimed that it could not 

pinpoint the transactions at issue, when in fact that information was readily 

identifiable to Arab Bank, if not to its New York branch.   SA39.  The Court 

concluded that “it is simply not acceptable at this late date for Arab Bank to 

withhold” such documents and ordered their disclosure.  SA40. 

6.  The bank secrecy ruling.  In response to the Bank’s continued 

invocation of bank secrecy to block relevant discovery, even as to court-narrowed, 

specific discovery requests subject to a protective order, the plaintiffs moved to 

compel discovery.  A987.  Assessing the Bank’s claim under the standard 

embodied in the Restatement (Third) §442, as interpreted in this Circuit, the 
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Magistrate Judge found that the discovery was “essential to the proof of the 

plaintiffs’ case” and “highly specific,” and that there are no reasonable alternative 

means for plaintiffs to obtain the equivalent information.  A990-91.  He also found 

the important interests of the United States in allowing discovery “of precisely 

those financial and other services at which the statutes are aimed” outweighed the 

interests of bank secrecy.  A991-A992.  He then overruled the Bank’s bank secrecy 

objections with respect to pending requests, but permitted the Bank to again seek 

foreign authorization for disclosures.  A993.  The District Court affirmed the 

Magistrate Judge’s ruling.  A1033.  By consent of the parties, the scope of 

discovery was narrowed further in a May 7, 2007, order that formed the basis for 

the Bank’s subsequent efforts to seek foreign government approval for disclosure. 

7.  The Bank’s efforts to obtain governmental authorization for 

disclosure.  In September 2006, the Bank applied to Lebanese authorities for 

authorization to disclose certain account records.  Notwithstanding the Court’s 

ruling more than a year earlier that, as a matter of law, plaintiffs had stated a claim 

under the ATA (A958), the Bank advised Lebanese authorities that: 

            
              

         
             

              
               

      SA378 (emphasis added). 
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The Lebanese authorities denied the request.  The Palestinian Authority and the 

Kingdom of Jordan also denied requests.  On October 31, 2007, the Bank informed 

plaintiffs that it would nevertheless continue to assert bank secrecy in defiance of 

the Court’s order. SA268-SA272.  The only request for consent that succeeded was 

for the    – a veritable Kabuki dance since the Bank knew 

(but failed to inform the Court) that these records had previously been provided to 

the OCC, were physically in the United States, and were therefore discoverable 

irrespective of Lebanese governmental consent. 

 8.  The Magistrate Judge’s report and recommendations for sanctions. 

Following the Bank’s futile requests, plaintiffs moved for an order pursuant to 

Rule 37(b)(2)(A), directing that certain facts regarding the Bank’s conduct and 

knowledge be deemed established and precluding the Bank from introducing 

certain evidence. A75, referencing Linde Docket Entry No. 473.  The Magistrate 

Judge issued a Report and Recommendation, agreeing that “some sanction must be 

imposed if for no other purpose than to restore the ‘evidentiary balance’ that has 

been disturbed” by the Bank’s violation of its discovery obligations.  A1132-33.  

The Magistrate Judge reported that: 

– He was “not convinced that the Bank has acted in utmost good faith,” but 
could not find that it acted in bad faith either.  A1139. 
 
-- Plaintiffs were entitled to an order deeming it established that the Bank 
provided financial services to terrorists or the relatives or representatives of 
terrorists, including terrorists affiliated with Hamas and other terrorist 
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organizations.  A1152.  On reconsideration, the Magistrate Judge changed 
this recommendation to a permissive adverse inference.  A1157. 

 
– Plaintiffs were entitled to a permissive adverse inference instruction as to 
the Bank’s provision of financial services to various FTOs.  A1152.   

 
– The Bank should be precluded from offering testimony when its failure to 
produce documents would provide it with an unfair advantage, but that the 
extent of the preclusion should be left to the District Court at trial. A1151.  

 
– While plaintiffs had shown circumstantial evidence that the Bank 
knowingly provided financial services to Hamas operatives or Hamas-
controlled organizations, they did not produce “direct evidence” sufficient to 
support a permissive adverse inference instruction as to the Bank’s state of 
mind.  A1150. 

 
 9.  The District Court’s Rule 37(b)(2)(A) order.  Both parties objected to 

the Magistrate Judge’s report and recommendations.  After a detailed review of the 

history of discovery, the District Court substantially accepted his 

recommendations.   

It agreed with the Magistrate Judge that the record did not support the 

Bank’s “argument that it has acted in utmost good faith.”  SPA14.  It found that the 

Bank’s application to Lebanese authorities mischaracterized the status of the 

lawsuit.  SPA14.  It also cited its Dec. 13, 2006, ruling faulting the Bank for its 

semantic obstruction of discovery. SPA14.  Finally, it found the Bank’s “selective 

compliance with foreign bank secrecy laws ... highlights the limits of its supposed 

good faith and casts doubt on its claims of hardship.” SPA15. 
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The Court then surveyed the evidence plaintiffs had produced of the Bank’s 

financial services to individual terrorists and their families and to SDGTs.  SPA15-

17.  Unlike the Magistrate Judge, who mentioned no specific evidence other than 

the wire transfers listing “Hamas” as Beneficiary Customer, the District Court 

highlighted substantial evidence showing that the Bank had provided financial 

services to individual terrorists (including particular terrorists who committed 

attacks on the plaintiffs), senior Hamas operatives (including the Hamas “prime 

minister” in Gaza), and charitable committees designated as SDGTs for their 

affiliation with Hamas.  SPA15-SPA17. 

Based on this survey, the District Court substantially adopted the permissive 

adverse inference recommendations by the Magistrate Judge.  However, the Court 

also expressly recognized that plaintiffs would likely need to prove the Bank’s 

state of mind by circumstantial rather than direct evidence.   SPA18.  The Court 

found that spreadsheets located in the Bank’s files that evidenced  multiple 

payments to relatives of persons who died in “martyr operations” (suicide attacks), 

and the Hamdan Account records showing multiple wire transfers to “Hamas” 

signed by Bank officials, provided “powerful direct evidence of defendant’s 

knowledge and circumstantial evidence of defendant’s intent.”  SPA18.  The Court 

therefore approved a permissive adverse inference regarding the Bank’s knowledge 

and intent.  SPA18. 
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Finally, the District Court accepted the Magistrate Judge’s recommendation 

that “limitations on testimony the defendant can offer should be imposed to prevent 

the defendant from gaining an unfair advantage from their failure to produce 

documents,” A1151 (emphasis added), but found that “it is not possible to identify 

every question that might require application of a preclusion sanction.”  SPA19.  

At the same time, the Court was careful to note that the Bank “is entitled to rely on 

documents it did produce to make its case that it did not have the required state of 

mind” and “can argue to the jury that it had no knowledge that certain account 

holders, whose records have been produced, were terrorists.” SPA19. 

10. The Bank’s motions for reconsideration and leave to appeal 

pursuant to 28 U.S.C. §1292(b).  The Court subsequently denied the Bank’s 

motion for reconsideration, finding, inter alia, that the sanction “does not prevent 

the defendant from being heard.”  SPA22.  Although the Bank had not raised 

comity objections to the Magistrate Judge’s Report and Recommendation, SPA22, 

the Court emphasized that both the Magistrate Judge and the Court “have 

recognized at numerous junctures that fear of criminal prosecution can provide 

what the Supreme Court has labeled a ‘weighty excuse’ for nonproduction,” 

SPA22, and that the Court had expressly recognized that “comity must be 

considered at the sanctions stage as well as the compulsion stage.”  SPA23.  The 
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belated comity argument therefore raised “no issues not previously considered.” 

SPA23. 

The Court also denied the Bank’s motion for leave to appeal under 28 

U.S.C. §1292(b), emphasizing that its sanctions order “involved not only legal 

issues but a detailed appraisal of the facts, the inferences to be drawn from those 

facts, and the exercise of the court’s discretion.”  SA54-SA55.3 

 

ARGUMENT 

I.  THIS COURT SHOULD DISMISS THE BANK’S PREMATURE 
APPEAL OF DISCRETIONARY DISCOVERY SANCTIONS THAT 
HAVE YET TO BE APPLIED TO PARTICULAR EVIDENCE AT 
TRIAL.  

 
 Courts have “generally denied review of pretrial discovery orders,” 

Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377 (1981), and this Court 

should as well.    

                                                           
3 After filing and briefing this appeal, the Bank filed a letter motion with the 
District Court seeking dismissal of the ATS claims on the basis of Kiobel v. Royal 
Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010).  In the interests of judicial 
economy, the District Court has stayed briefing on this issue until the Supreme 
Court has acted on the petition for writ of certiorari in Kiobel. 
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A.  Immediate review under the collateral order doctrine is 
unwarranted.4   

 
 To come within the collateral order doctrine, the sanctions order “must 

satisfy each of three conditions: it must (1) ‘conclusively determine the disputed 

question,’ (2) ‘resolve an important issue completely separate from the merits of 

the action,’ and (3) ‘be effectively unreviewable on appeal from a final 

judgment.’”  Van Cauwenberghe v. Biard, 486 U.S. 517, 522 (1988), quoting 

Coopers & Lybrand, v. Livesay, 437 U.S. 463, 468 (1978) (footnote omitted) 

(emphasis added).  The Supreme Court recently reemphasized the doctrine’s 

“modest scope,” partly because prejudgment appeal “encroaches upon the 

prerogatives of district court judges, who play a ‘special role’ in managing ongoing 

litigation.”  Mohawk Industries, Inc. v. Carpenter, 130 S. Ct. 599, 605 (2009) 

(internal citations omitted).  

 Here, both the District Judge and the Magistrate Judge concluded that 

preclusion was necessary to prevent the Bank from profiting from its nondisclosure 

and that the scope of preclusion would depend on particular proof at trial.  A1151; 

SPA19.  The availability and impact of the permissive adverse inferences declared 

by the Court (unlike the deeming order initially entered by the Magistrate Judge) 

                                                           
4 This Court has deferred ruling on plaintiffs’ motion to dismiss the appeal.  Order 
(Feb. 3, 2011) (Docket Entry No. 74).  See Plaintiffs-Appellees’ Motion to Dismiss 
Appeal, No. CV 04-2799 (NG) (VVP), Dec. 22, 2010 (Entry No. 47), which 
plaintiffs incorporate herein by reference.   

Case: 10-4519     Document: 128     Page: 27      05/10/2011      284884      112



19 
 

will also depend on proof at trial.  As shown in Part IV, infra, plaintiffs will not be 

entitled to adverse inferences unless they are able to introduce evidence at trial that 

suggests the contents of the withheld evidence.  Furthermore, the Order leaves the 

Bank free to defend with all documents it has fully produced and to contest 

whether the attacks at issue were committed by terrorists, perpetrated specifically 

by Hamas, and reasonably foreseeable as a result of the Bank’s provision of 

financial services.  See generally 15B Charles Alan Wright et al., Federal Practice 

and Procedure §3914.30 (2d ed.) (even a deeming order “often leaves other 

matters to be tried . . . .”) (emphasis added).   

  The Bank itself admits that the District Court’s findings on what it views as 

“hotly disputed factual issues ... go to the merits….”  Bank br. at 61; id. at 23 

(“Whether the Bank knowingly or purposefully assisted terrorist actions overseas 

is a merits issue to be resolved at trial.”).  Inevitably, therefore, a permissive 

adverse inference on that issue also goes to the merits, though it is left to the jury 

to decide whether to draw that inference.  Like the related but harsher sanction of a 

deeming order (here ultimately denied), permissive adverse inferences invariably 

“go to the merits of the case, and thus involve matters that are ‘enmeshed in the 

factual and legal issues comprising the plaintiff’s cause of action.’”  Evanson v. 

Union Oil Co. of California, 619 F.2d 72, 74 (Temp. Emer. Ct. App.) (denying 

collateral order review of a discovery sanction of deemed findings) (internal 
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citation omitted), cert. denied, 449 U.S. 832 (1980).  In Cunningham v. Hamilton 

County, Ohio, 527 U.S. 198, 205 (1999), the Supreme Court also emphasized that 

“a Rule 37(a) sanctions order often will be inextricably intertwined with the merits 

of the action,” and that “[a]n evaluation of the appropriateness of sanctions may 

require the reviewing court to inquire into the importance of the information 

sought or the adequacy or truthfulness of a response.”  As a result, the Court 

concluded that a Rule 37 sanctions order does not satisfy the “completely separate” 

part of the collateral order test.  Id. (“We do not think …that appellate review of a 

sanctions order can remain completely separate from the merits.”).    

 Finally, for a party ordered to disclose even privileged information during 

discovery, the  

long-recognized option is for [it] ... to defy a disclosure order and incur 
court-imposed sanctions.  District courts have a range of sanctions from 
which to choose, including “directing that the matters embraced in the order 
or other designated facts be taken as established for purposes of the action,” 
“prohibiting the disobedient party from supporting or opposing designated 
claims or defenses,” or “striking pleadings in whole or in part.”  Fed. Rule 
Civ. Proc. 37(b)(2)(i)-(iii).  Such sanctions allow a party to obtain 
postjudgment review without having to reveal its privileged information.  

 
Mohawk Indus., 130 S. Ct. at 608 (refusing to extend collateral order review to 

review of the attorney-client privilege, even while acknowledging the privilege’s 

central importance) (emphasis added).   The Bank therefore argues, without any 

factual support, that “it might not survive long enough to take an appeal.” Bank br. 

at 19.  However, the appealability of a discovery sanction cannot rest on 
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unsupported speculation about the impact of an uncertain judgment.  Ironically, in 

the very case the Bank cites for its speculation, this Court warned against courts 

accepting “speculative” and “hypothetical” claims of financial demise without 

“any actual evidence.”  Parker v. Time Warner Ent. Co., L.P., 331 F.3d 13, 22 (2d 

Cir. 2003).  For this very reason, the Supreme Court  rejected the death knell 

doctrine, and the individualized jurisdictional inquiry it required, in Coopers & 

Lybrand v. Livesay, 437 U.S. 463 (1978). 

 The Bank’s fallback claim, that an eventual judgment would prompt the 

irreversible flight of customers seeking privacy, is not only speculative but 

nonsensical.   To the extent that the Bank’s continued withholding of customer 

records contributes to an adverse verdict at trial, it can only strengthen the 

confidence of its customers (especially its terrorist customers) in the Bank’s 

commitment to secrecy.   In any case, the most logical point at which customers 

would take flight would have been when the District Court ordered discovery 

notwithstanding bank secrecy.  The Bank cites no evidence that this happened.   

 Even had the Bank provided an iota of record support for its speculative 

claims of harm, the Bank would still be unable to show irreparable harm in the 

category of cases involving discovery sanctions.  See Mohawk Indus., 130 S. Ct. at 

605 (requiring focus of “unreviewability” inquiry to be on “‘the entire category to 

which a claim belongs’”) (internal citation omitted).  The Bank asserts that “[t]he 
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category at issue comprises orders that preclude the defendant from establishing its 

innocent state of mind for failing to produce documents protected from disclosure 

from foreign criminal laws.”  Defendant-Appellee Arab Bank PLC’s Response in 

Opposition to Plaintiff-Appellees’ Motion to Dismiss Appeal at 9 (Docket Entry 

No. 55).  Defining the category so narrowly ignores the Supreme Court’s warning 

against “individualized jurisdictional inquiry.”  Mohawk Indus, 130 S. Ct. at 605.  

When the category is defined more accurately as cases involving discovery orders 

implicating foreign laws, the Bank cannot show the requisite categorical harm 

from post-judgment review for multiple reasons.   

 First, entry of an order to compel and its scope are dependant in each case 

on, inter alia, the scope and specificity of the discovery request, the need for the 

discovery, the reasonable availability of alternative means for obtaining the 

discovery, whether a bank is a party, the relative interests of the United States and 

the foreign state, and the actual risks of prosecution.  See Restatement (Third) 

§442; A985 (applying this analysis to the plaintiffs’ motion herein).  In this very 

case, for example, the Bank’s own motion to compel discovery from Israeli banks 

which invoked bank secrecy was denied by the Magistrate Judge after he 

considered these factors.  Linde v. Arab Bank, PLC, 262 F.R.D. 136, 150 

(E.D.N.Y. 2009).  Even at the discovery order stage, therefore, one size does not fit 

all.   
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Second, in this Circuit, the sanctions stage also turns on a multi-factor 

analysis that depends entirely on variable facts, including, inter alia, the scope of 

the bank’s nondisclosure, what evidence and defenses it will assert at trial, and its 

discovery conduct over the entire course of the litigation.  See infra Part II. As this 

Court observed in Donlon Indus., Inc. v. Forte,  402 F.2d 935, 937 (2d Cir. 1968),  

“where the question is the propriety of an exercise of discretion ..., the factual 

variations are so numerous that a judgment on appeal can do little to establish 

meaningful standards.”   

 In short, the “category” of cases that the Bank defines is empty.  For the 

properly defined category, the Bank cannot show that delaying review until entry 

of a final judgment would imperil a substantial public interest.  “As long as the 

class of claims, taken as a whole, can be adequately vindicated by other means, 

‘the chance that ... a particular injustic[e] [might be] averted,’ does not provide a 

basis for jurisdiction under § 1291.”  Mohawk Indus., 130 S. Ct. at 605 (internal 

citations omitted).   

B.  Mandamus review of the sanctions order is also unwarranted. 

 Mandamus review is “generally unavailable as a means of reviewing district 

court discovery orders,” and the writ is only appropriate if (i) the petition “raises an 

issue of importance and of first impression,” (ii) the right that the petitioner seeks 

to protect “will be lost if review must await final judgment, and (iii) immediate 
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resolution will avoid the development of discovery practices or doctrine 

undermining” that right.   In re Long Island Lighting Co., 129 F.3d 268, 270 (2d 

Cir. 1997).  For the same reasons that the Bank failed to satisfy the unreviewability 

prong of the collateral order test, it fails to show that its claims would be lost if it 

must await an appeal from a final judgment.   

Additionally, whether the district court abused its discretion in fashioning a 

discovery order implicating foreign laws is hardly a question of first impression.  

The Supreme Court not only addressed discovery sanctions implicating foreign 

laws in Societe Internationale Pour Participations Industrielles et Commerciales, 

S.A. v. Rogers, 357 U.S. 197 (1958), but it subsequently adopted the standard now 

embodied in Restatement (Third) §442, specifically addressing “Requests for 

Disclosure” implicating foreign laws and sanctions for non-disclosures.  Société 

Nationale Industrielle Aérospatiale v. U.S. Dist. Court for the Southern Dist. of 

Iowa, 482 U.S. 522, 544 n. 28 (1987).  See infra Part II. Twenty-six years ago this 

Court observed that the legal question of discovery implicating foreign laws “is not 

a total stranger to this Court.”  United States v. Davis, 767 F.2d 1025 (2d Cir. 

1985) (affirming conviction after approving balancing under Restatement (Second) 

of the Foreign Relations Law of the United States §40 (“Restatement (Second)”) 

and taking note of tentative draft that became Restatement (Third) §442).  More 

recently, a district court in this Circuit could confidently assert that the issue 
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presented by invocation of foreign law to resist discovery “is not novel.” In re 

Parmalat Sec. Litig., 239 F.R.D. 361, 362 (S.D.N.Y. 2006).  In this Circuit alone, 

there are more than thirty reported decisions involving foreign laws implicating 

discovery, including more than half a dozen imposing sanctions.5   

Restatement (Third) §442, as adopted in this Circuit, has proven to be a 

reliable but fact-sensitive standard for the exercise of the district courts’ discretion 

in deciding discovery issues implicating foreign law at both the order and sanctions 

stages.  Moreover, this Court has also observed that “our case-by-case approach to 

                                                           
5 See, e.g., Shcherbakovskiy v. Da Capo Al Fine, Ltd., 490 F.3d 130 (2d Cir. 2007) 
(reversing sanction of default judgment made without factual findings, legal 
reasoning, or any balancing of interests, and without consideration of “lesser 
sanctions” such as deeming order); First American Corp. v. Price Waterhouse 
LLP, 154 F.3d 16 (2d Cir. 1998) (affirming order of civil contempt and approving 
Minpeco balancing by district court); United States v. First National City Bank, 
396 F.2d 897 (2d Cir. 1968) (affirming civil contempt for noncompliance with 
subpoena after balancing under Restatement (Second) §40); Milliken & Co. v. Bank 
of China, No. 09 Civ. 6123 (LMM), 2010 WL 5187744 (S.D.N.Y. Dec. 6, 2010) 
(using Restatement (Third) §442 balancing and Minpeco as basis for alternate 
holding precluding use of withheld documents to establish affirmative defense); 
Remington Products, Inc. v. North American Phillips Corp., 107 F.R.D. 642 (D. 
Conn. 1985) (balancing interests under Restatement (Second) §40 and ordering 
default judgment after finding that lesser sanctions of deeming order and 
preclusion would be insufficient and impractical); Minpeco, S.A. v. 
Conticommodity Serv., Inc., 116 F.R.D. 517, 530 (S.D.N.Y. 1987) (denying 
discovery order against a party “no longer a primary defendant when the requested 
discovery was of “reduced importance,” but asserting that if the party had still been 
a party defendant, the interests would balance differently and sanctions of 
preclusion and adverse inferences would be available for non-compliance); United 
States v. Chase Manhattan Bank, 590 F. Supp. 1160 (S.D.N.Y. 1984) (holding 
bank in contempt for not complying with order issued in 584 F. Supp. 1080 
(S.D.N.Y. 1984) (using Restatement (Second) §40 balancing to order discovery)).   
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the failure to produce relevant evidence seems to be working,” Reilly v. NatWest 

Markets Group, Inc., 181 F.3d 253, 268 (2d Cir. 1999), cert. denied, 528 U.S. 1119 

(2000), yet another reason why mandamus is inappropriate here to review a 

carefully crafted application of that approach.  Even if that application was 

theoretically incorrect, “‘an allegedly incorrect application of a well-developed 

principle’ does not, by itself, give rise to ‘such a novel and important issue as to 

warrant mandamus review.’” Dinler v. City of New York, 607 F.3d 923, 940 (2d 

Cir. 2010) (quoting Long Island Lighting, 607 F.3d at 940 (internal citation 

omitted)).   

Finally, the Bank has not shown a clear and indisputable right to the writ 

either.  The Ninth Circuit decisions the Bank cites are clearly distinguishable; both 

posed the purely legal question of whether the act of state doctrine applied to bar 

the district courts’ discovery orders.  Philippine National Bank v. United States 

Dist. Court, 397 F.3d 768 (9th Cir. 2005); Credit Suisse v. United States Dist. 

Court, 130 F.3d 1342, 1346-48 (9th Cir. 1997).  Here the issue is not whether 

“comity” applies.  It is whether the District Court gave it sufficient weight in the 

balancing of factors that inform a court’s discretion in light of the full record.  This 

discretionary determination is far removed from the clear and indisputable right 

needed to interrupt the district court for extraordinary prejudgment review.    

Case: 10-4519     Document: 128     Page: 35      05/10/2011      284884      112



27 
 

C.  The Court should decline the Bank’s invitation to review issues 
beyond the Sanctions Order. 

 
The Bank also seeks to sneak into its appeal non-reviewable merits issues of 

secondary liability and proximate causation by suggesting that the Court “should 

provide guidance to the district court on these interrelated issues under the ATS 

and ATA . . . .”  Id. at 46.  The Court should decline this bootstrapping 

jurisdictional adventure, especially when the arguments for collateral order review 

or mandamus are already contrary to substantial precedent. This Court has 

recognized that the Supreme Court has “directed the Courts of Appeals not to take 

‘pendent appellate jurisdiction’ on interlocutory appeals of issues not themselves 

immediately appealable.”  Rein v. Socialist People’s Libyan Arab Jamahiriya, 162 

F.3d 748, 756 (2d Cir.1998), cert denied, 527 U.S. 1003 (1999) (quoting Swint v. 

Chambers County Comm’n, 514 U.S. 35 (1995)).   

The issues of secondary liability and proximate causation were decided by 

the District Court five years ago, were not briefed or discussed in connection with 

the discovery sanction, and have been discussed in numerous decisions since the 

District Court’s denial of the Bank’s motions to dismiss, almost none of which are 

cited by the Bank.  Its perfunctory arguments in a few pages of its brief are 

patently inadequate for appellate review of these issues at this time.  The plaintiffs 

therefore do not address the issue of secondary liability in this brief.   
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The Sanctions Order does not preclude the Bank from arguing that its 

activities did not substantially and foreseeably contribute to the terrorist acts that 

injured the plaintiffs. Thus, its validity does not involve the wholly distinct legal 

principles governing causation under the ATA or the ATS.  See United States v. 

Oakland Cannabis Buyers’ Coop., 190 F.3d 1109, 1113 (9th Cir. 1999) (issues that 

required “application of different legal principles ... are not so ‘intertwined’ as to 

necessitate simultaneous review”), overruled on other grounds, 532 U.S. 483 

(2001).   

II.  THE DISTRICT COURT APPLIED THE CORRECT LEGAL 
STANDARD IN EXERCISING ITS DISCRETION TO IMPOSE 
DISCOVERY SANCTIONS. 

  
A district court’s decision to impose a discovery sanctions order is reviewed 

for abuse of discretion and should be reversed only if the order is based on an 

erroneous view of the law or on a clearly erroneous assessment of the evidence.  

Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 107 (2d Cir. 

2002).  The District Court did not base its order on an erroneous view of the law, 

and we show below in Parts III-IV that it did not make a clearly erroneous 

assessment of the evidence. 

In Aérospatiale, 482 U.S. at 544 n. 28, the Supreme Court established the 

legal standard for deciding discovery orders implicating foreign laws by approving 

what subsequently became the Restatement (Third) §442. Section 442(1)(c) 
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provides that in framing discovery orders for information located abroad, the court 

should take into account the importance of the information, the specificity of the 

discovery request, the availability of alternative means of securing the information, 

and “the extent to which compliance with the request would undermine important 

interests of the United States, or compliance with the request would undermine 

important interests of the state where the information is located.”  Section 

442(2)(c) also provides that “a court or agency may, in appropriate cases, make 

findings of fact adverse to a party that has failed to comply with the order for 

production, even if that party has made a good-faith effort to secure permission 

from the foreign authorities to make the information available and that effort has 

been unsuccessful.” (Emphasis added).  This provision reflected the Court’s 

decision in Rogers that the sanction of dismissal required a showing of bad faith, 

but that a court could impose adverse inferences or other relief even for good faith 

noncompliance in the exercise of its “wide discretion to proceed in whatever 

manner it deems most effective.”  357 U.S. at 213.  

Prior to Aérospatiale, this Court also noted Restatement (Third) §422 as a 

standard for deciding discovery orders implicating foreign law in United States v. 

Davis, 767 F.2d 1025, 1034n.16 (1985) (noting draft of this section).  The district 

courts in this Circuit subsequently distilled a balancing test from the Restatement 

that added the factors of hardship of compliance and good faith of the party 
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resisting discovery.  See In re Grand Jury Subpoena Dated August 9, 2000, 218 F. 

Supp. 2d 544, 554 (S.D.N.Y. 2002) (discussing Minpeco, 116 F.R.D. 517).   These 

courts apply the same standard at both the order and sanctions stages, id., and do 

not treat any single factor as dispositive.  Milliken, 2010 WL 5187744, at *7. 

The discretion this standard gives the district court to frame an appropriate 

discovery sanction tracks its discretion under Federal Rule of Civil Procedure 

37(b)(2)(A) to impose sanctions that are “just.”  The rule gives a court discretion to 

impose a range of sanctions, from dismissals and default judgments to the lesser 

sanctions of orders deeming facts established and precluding claims, defenses, or 

the proffer of evidence.  See, e.g., Shcherbakovskiy, 490 F.3d at139 (even a 

deeming order is a “lesser sanction[]”).  These sanctions are not mutually 

exclusive.  See West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 780 (2d Cir. 

1999); General Atomic Co. v. Exxon Nuclear Co., Inc., 90 F.R.D. 290, 308-09 

(S.D. Cal. 1981).  In deciding whether a discovery sanction is just, courts consider 

the conduct of the party resisting discovery and alternative sanctions, among other 

factors, as they may under the Minpeco standard, although “these factors are not 

exclusive, and they need not each be resolved against the party challenging the 

district court’s sanctions for [the Court of Appeals] to conclude that those 

sanctions were within the court’s discretion.”  S. New England Tel. Co. v. Global 

NAPs Inc., 624 F.3d 123, 144 (2d Cir. 2010).   

Case: 10-4519     Document: 128     Page: 39      05/10/2011      284884      112



31 
 

When a party has disobeyed a discovery order, the district court should 

fashion  sanctions that “ensure that a party will not be able to profit from its own 

failure to comply,”  Cine Forty-Second St. Theatre Corp. v. Allied Artists Pictures 

Corp., 602 F.2d 1062, 1066 (2d Cir. 1979).  The sanction should therefore serve 

the remedial function, “insofar as possible, of restoring the prejudiced party to the 

same position he would have been in absent the [withholding of evidence]....”  

Kronisch v. United States, 150 F.3d 112, 126 (2d Cir. 1998) (discussing spoliation 

remedy); Residential Funding Corp., 306 F.3d at 108 (a remedy that will 

“‘restor[e] the evidentiary balance’”) (internal citation omitted).   

Here, the District Court expressly considered the factors listed by 

Restatement (Third) §442 and Minpeco for guidance in framing its order, including 

the Bank’s good faith and alleged hardship.  SPA11.  It also expressly applied the 

remedial standard of Kronisch in fashioning the permissive adverse inferences.  

And it acknowledged that the severity of the standard must be commensurate with 

the non-compliance.  SPA10.  The Bank’s challenges, therefore, are entirely to the 

Court’s application of the standard to the facts.   
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III.  THE DISTRICT COURT PROP ERLY APPLIED THE STANDAR D 
FOR DISCOVERY SANCTION S AND DID NOT BASE TH E 
SANCTIONS ON A CLEARLY ERRONEOUS ASSESSMENT OF 
THE EVIDENCE. 

 
 Both the Magistrate Judge and the District Court properly applied the 

sanctions standard.  The Bank does not challenge the findings that, with respect to 

the Restatement (Third) and Minpeco factors:  

 – plaintiffs’ discovery requests were narrow and highly specific (A991); 
 
– the discovery sought here is not just relevant, but “essential to the proof of 

the plaintiff’s case” (A991; A1132); 
 

– without that discovery, the plaintiffs will be highly prejudiced in proving 
their claim (A991; A1134 (facing a “difficult, and perhaps 
insurmountable, hurdle”));  

 
– “reasonable alternative means for obtaining the discovery sought from the 

defendant [are] not available” (A991); and 
 

– the Bank was given ample opportunity to contest the production order and 
warning of the consequences of noncompliance (A992). 

 
Instead, it argues that the District Court made a clearly erroneous assessment of its 

good faith, ignored the interests of foreign states, and drew an erroneous 

conclusion from the Bank’s violation of foreign laws.  The relevant factors need 

not all be resolved against the Bank to support the sanctions, but, in any case, none 

of the Bank’s arguments is correct or supported by the record. 
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A.  The Magistrate Judge’s and the District Court’s findings that the 
Bank did not act in good faith were not clearly erroneous. 

 
 The Order was expressly remedial, intended to redress the evidentiary 

imbalance created by the Bank’s sweeping refusal to produce essential discovery.  

It therefore neither required nor rested on any finding of bad faith.  Restatement 

(Third) § 442 (2)(c).  The permissive inference approved by the District Court is 

adverse “not because of any finding of moral culpability, but because the risk that 

the evidence would have been detrimental rather than favorable should fall” on the 

Bank, which withheld the evidence.  Residential Funding, 306 F.3d at 108 (quoting 

Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68, 75 (S.D.N.Y. 1991)).   

But the Bank’s conduct – and where it falls along a continuum of fault – is 

still relevant to assessing its actual production and the degree to which it was 

cooperative, as part of the whole record which the District Court had to consider in 

fashioning the sanctions.  Residential Funding, 306 F.3d at 110 (in framing a 

discovery sanction, the District Court should have considered a party’s 

“sluggishness,” even if such discovery conduct was not responsible for 

unavailability of evidence and thus did not go to “culpable state of mind”). 

 It is therefore significant that the Bank’s claim that its “good faith is 

manifest” (Bank br. at 35) was rejected by both the Magistrate Judge (A1139) and 

the District Judge (SPA14), who found that the Bank’s claims of utmost good faith 

were unsupported by the record.  That finding was correct.  The Bank’s 

Case: 10-4519     Document: 128     Page: 42      05/10/2011      284884      112



34 
 

mischaracterization of the status of the lawsuit in its application to Lebanese 

authorities speaks for itself.  SA378.  “Its false or exaggerated assertions hardly 

support a finding of good faith,” the District Court found (SPA14), and the 

Magistrate Judge’s dry euphemism that “the letter could have been more forceful” 

does not make that conclusion clearly erroneous.  Furthermore, in fashioning a 

sanction, the District Court properly considered the whole record of discovery, 

including the Dec. 13, 2006, Order, SA38-39, necessitated by the Bank’s 

disingenuous and eventually abandoned claim that it did not know what documents 

it gave to the OCC; its claim that certain documents “didn’t touch New York” 

when they clearly did go “through New York”; and its prolonged withholding of 

documents “despite its earlier production of many of the same documents to the 

OCC, FinCen, and the DOJ.”  SPA14.  Ironically, the example the Bank cites as 

proof of its good faith just highlights the opposite.  The Bank sought an Order from 

the Magistrate Judge and made a show of asking the Lebanese authorities to 

release the Hamdan Account records, when they should have been produced 

without any release because they were already located in New York, where the 

Bank had produced them to the OCC without consulting the Lebanese authorities.  

SPA12, SPA14. 

 The Bank now faults the District Court for “comparing document production 

to private plaintiffs in the instant civil litigation with disclosures to government 
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agencies in official investigations.”  Bank br. at 60 (emphasis in original).  But the 

Bank drew no such distinction in the bank secrecy laws it cited to the Court.  On 

the contrary, it represented that it “may not disclose to anyone whatsoever, whether 

a private individual or an administrative, military, or judicial authority, client 

information....”  SA135 (citing Lebanese bank secrecy) (emphasis added).  

Furthermore, even if the foreign bank secrecy laws excepted disclosures pursuant 

to an authorization, the Bank sought none before disclosing to the U.S. 

government.  SA26. The Court was correct in taking into account what the Bank 

itself admits as its “willing[ness] to risk prosecutions for violations of bank 

secrecy” (SA184) in deciding whether the Bank has engaged in strategic conduct.  

“Voluntary cooperation with government investigations may be a laudable activity, 

but it is hard to understand how such conduct improves the [bank-customer] 

relationship.”  In re Steinhardt Partners, L.P., 9 F.3d 230, 235 (2d Cir. 1993) 

(discussing “selective assertion of privilege”) (quoting Permian Corp. v. United 

States, 665 F.2d 1214, 1220-21 (D.C. Cir. 1981)). 

  The District Court was uniquely positioned to assess the Bank’s conduct 

based on her colloquies with counsel and her impressions of defense counsel’s 

candor in open court, as well as on the papers.  Whether or not this Court would 

make the same assessment on the cold record, there is no basis for finding clearly 

erroneous the conclusion that the Bank “‘has decided when it will be cooperative, 
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and when it will not be cooperative,’ which it has no right to do.”  SPA15 (quoting 

Cine Forty-Second Street, 602 F.2d at 1065).   “The question, of course, is not 

whether [this Court] would as an original matter have [applied the sanction]; it is 

whether the District Court abused its discretion in so doing.” Nat'l Hockey League 

v. Metro. Hockey Club, Inc., 427 U.S. 639, 642 (1976) (per curiam). 

B.  The District Court properly balanced the interests of the United 
States and of foreign States and non-States.   

 
 The Bank argues that the Court imposed the sanctions “without reference to 

the compelling interests of Jordan, Lebanon, and the Palestinian Authority.”  Bank 

br. at 47.  The argument was arguably waived when the Bank itself made no 

reference whatsoever to those interests in its Rule 72(b) brief to the District Court, 

SPA22, failing to cite any of the twenty-one cases it now marshals for its comity 

objection.  Bank br. at 46-53.  The reasons why it did not are clear.  It knew that 

both the Magistrate Judge and the District Court had already fully considered the 

protests of foreign states (and the Palestinian Authority): the Magistrate Judge’s 

report expressly presumed familiarity with the prior balancing of U.S. and foreign 

interests, A1131; and the District Court again considered what it recognized as the 

“‘weighty excuse’ of fear of criminal prosecution.”  SPA12, SPA22-23.  In fact, 

the District Court expressly held that comity must be considered at both the 

discovery order and sanctions stage.  SPA23, citing SPA11. 
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 The Bank’s real argument is not that the Court “refused to apply” comity, 

A1275, but that it did not give it dispositive weight.  But it has no such weight. 

See, e.g., Aérospatiale, 482 U.S. at 544 n. 28 (endorsing what became Restatement 

(Third) §422 (recognizing interests of foreign state as one factor in balancing)); 

Davis, 767 F.2d at 1034-35 & n.16 (same); Minpeco, 116 F.R.D. at 522 (same).  If 

comity was dispositive, the Supreme Court in Rogers would simply have reversed 

outright. Instead, it remanded for the district court to exercise its “wide discretion 

to proceed in whatever manner it deems most effective,” including “drawing 

inferences unfavorable to petitioner as to particular events.”  357 U.S. at 213.  In 

fact, the Bank has never suggested how “comity would be affected by one sanction 

rather than another,” as the District Court remarked; rather, “it seems clear that the 

Bank is simply attempting to avoid meaningful sanctions altogether.”  SPA23.  

Furthermore, Rogers reached the question of permissible sanctions only after 

considering the “congressional policies” underlying the statute on which the 

government relied in seeking production of documents protected by Swiss bank 

secrecy laws.  Id. at 204-05 (upholding production order).  Comity, in other words, 

is not just a question of foreign law, as the Bank would have it, but also of the 

competing interests of U.S. and international law.  The District Court emphasized 

from the outset that “Congress has expressly made criminal the providing of 

financial and other services to terrorist organizations and expressly created a civil 
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tort remedy for American victims of international terrorism[,]”  Linde v. Arab 

Bank, PLC, 384 F. Supp. 2d 571, 584 (E.D.N.Y. 2005).  The Magistrate Judge also 

found that “there is no question that important interests of the United States would 

be undermined by noncompliance with the discovery orders issued by the court.”  

A991.  See also Weiss v. National Westminster Bank, 242 F.R.D. 33, 45-50 

(E.D.N.Y. 2007) (describing those statutory interests in detail); SA386-SA426.   

Those interests specifically include the disclosure of the information sought 

here.  Senator Grassley, who introduced the original Antiterrorism Act of 1990, 

said that, “The ATA removes the jurisdictional hurdles in the courts confronting 

victims and it empowers victims with all the weapons available in civil litigation, 

including: Subpoenas for financial records, banking information, and shipping 

receipts – this bill provides victims with the tools necessary to find terrorists’ 

assets and seize them.”  SA97 (emphasis added).  The Senate Report on the ATA 

also stated that “by its provisions for compensatory damages, treble damages, and 

the imposition of liability at any point along the causal chain of terrorism, [the 

ATA civil remedy] would interrupt, or at least imperil, the flow of money.”  

SA105.  This litigation is paradigmatic of the civil litigation Congress intended to 

advance the U.S. interests.    

Rejecting a comity argument advanced by the United States in urging 

reversal of a discovery sanction against a foreign state, the D.C. Circuit recently 
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found that, “[a]lthough it may be true, as the government contends, that at least 

several countries have explicitly prohibited monetary sanctions against a foreign 

state for refusal to comply with a court order, that seems quite irrelevant because 

our Congress has not.  And we should bear in mind that our discovery process is 

extraordinarily extensive compared to that of most foreign legal systems.”  FG 

Hemisphere Associates, LLC v. Democratic Republic of Congo,  No. 10-7040, 

2011 WL 871174, at *5 (D.C. Cir. Mar. 15, 2011) (upholding court’s inherent 

power to punish discovery violation by contempt in spite of U.S. government 

amicus brief urging comity interests) (emphasis added).  By giving ATA plaintiffs 

a civil remedy in federal courts, Congress has not exempted foreign banks from 

“our discovery process” either.   

If the Bank could withhold the essential evidence required to prove an ATA 

action, when the very breadth of bank secrecy gives the plaintiffs no effective 

alternative means of proving their claims, then all foreign banks would enjoy a de 

facto immunity from civil liability under the ATA.  See Remington Prod., Inc. v. 

North Amer. Phillips Corp., N.V., 107 F.R.D. 642, 655 n. 12 (D. Conn. 1985) (the 

“discovery immunity” foreign defendant would obtain because of foreign law 

“could very well lead to de facto antitrust immunity.”). There is no basis in the 

statutes or general principles of comity for thus eviscerating an express civil 

remedy in favor of foreign bank secrecy.  Having chosen to conduct business in 
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New York “clearing funds transfers for individuals and entities dealing with 

subsequently designated terrorists and terrorist organizations ....” (SA94), the Bank 

must “‘surrender to one sovereign or the other the privileges received therefrom’ 

or, alternatively, ... accept the consequences.”  First National City Bank, 396 F.2d 

at 905 (internal citation omitted); In re Grand Jury Subpoena Dated August 9, 

2000, 218 F. Supp. 2d 544, 563 (S.D.N.Y. 2002) (“… businesses that ‘serve two 

sovereigns’ assume the risk of conflicting legal imperatives”).   

 These U.S. interests are reinforced by international law at the core of the 

ATS claims.  The International Convention for the Suppression of the Financing of 

Terrorism (“Terror Financing Convention”), Dec. 9, 1999, entered into force Apr. 

10, 1992 (Add. 14), ratified by 173 countries, states that “the financing of terrorism 

is a matter of grave concern to the international community as a whole.”  Id. at 

Add. 13, Preamble.  It therefore prohibits providing or collecting funds with the 

intention or knowledge that they will be used for acts causing death or injury to 

civilians for the purpose of intimidating a population.  Add. 15- Add. 16, Art. 2.  

Although such financing was already prohibited by 18 U.S.C. §§2339A and 2339B 

(SPA28-29), Congress expressly executed the Terror Financing Convention by 

enacting 18 U.S.C. §2339C (SPA35), which tracks the Convention’s prohibitions.  

All three material support provisions are relied upon in these actions, A965-A969, 

as is the Financing Convention itself.  A1014-1015.   
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C.   The District Court properly considered the Bank’s violation of 
bank secrecy laws in gauging its risk of actual prosecution.   

 
 The District Court also properly considered the Bank’s unauthorized 

disclosure of bank secrets to the United States government in assessing the actual 

risk of criminal prosecution under the foreign laws it says the District Court 

ignored.  See Milliken, 2010 WL 5187744, at *10 (imposing preclusion when party 

invoking foreign law “’cited no instance in which such sanctions have been 

imposed’”) (quoting In re Air Cargo Shipping Serv. Antitrust Litig., No. 06-MD-

1775, 2010 WL 2976220 (E.D.N.Y. July 23, 2010)); Compagnie Francaise 

D’Assurance Pour Le Commerce Exterieur v. Phillips Petroleum Co., 105 F.R.D. 

16, 30 (S.D.N.Y. 1984) (noting that “[t]here is little evidence that the statute has 

been or will be enforced” in undertaking a comity balancing analysis).  In In re 

Grand Jury Subpoena Dated August 9, 2000, a foreign Ministry of Justice – like 

the foreign authorities here – sent the court two letters stating that disclosure of 

secrets was criminally punishable.  218 F. Supp. 2d at 563.   “Notwithstanding the 

opinions of the Ministry of Justice,” the Court found, “neither the Corporation nor 

the [foreign state] has presented any evidence that the confidentiality asserted by 

the [foreign state] is enforced by any active prosecution.”  Id.  Nor have the Bank 

or the foreign authorities here ever presented evidence of even a single instance in 

which a bank was prosecuted for violating the bank secrecy laws at issue by 

responding to formal process issued by a U.S. court after a full adversary hearing.  
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The only evidence in the record is just the opposite: that the Bank was not 

prosecuted for its unauthorized disclosure of bank secrets to the United States 

government.  SA26.  The District Court’s conclusion, that “[a]s far as this court 

knows, the Bank has not faced any repercussions as a result of its prior 

disclosures,” SPA14, is not just correct, but undisputed on the record before this 

Court. 

 Finally, the Bank’s antiseptic references to foreign “banking privacy” should 

not obscure the fact that the privacy it is protecting is the privacy of terrorists – ten 

SDGTs who were admittedly Bank customers (and may still be, for all the record 

of admissible evidence shows), terrorist leaders, and terrorists and families of 

terrorists who murdered American and other civilians in “martyr operations.”  The 

international community has asserted that their “privacy” must bow to the more 

compelling need to prevent terror financing: “countries should ... [n]ot refuse to 

execute a request for mutual legal assistance on the grounds that laws require 

financial institutions to maintain secrecy or confidentiality.”  Weiss, 242 F.R.D. at 

49 (quoting recommendations of the Financial Action Task Force).  Their privacy 

interests do not become sacrosanct when the demand for disclosure takes the form 

of a federal court order for specific, narrowly-tailored, and essential discovery in a 

civil case.  

 

Case: 10-4519     Document: 128     Page: 51      05/10/2011      284884      112



43 
 

IV.   THE DISTRICT COURT’S CONCLUSION THAT THE 
PLAINTIFFS’ EVIDENCE WAS SUFFICIENT TO INDICATE 
WHAT THE UNDISCLOSED DOCUMENTS WOULD LIKELY 
SHOW WAS NOT CLEARLY ERRONEOUS.  

 
The sanction also met the requirements of due process. The permissive 

adverse inferences it approved were “specifically related to the particular ‘claim’ 

which was at issue in the order to provide discovery.”  Insurance Corp. of Ireland, 

Ltd., v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 707 (1982); Daval Steel 

Products v. M/V Fakredine, 951 F.2d 1357, 1366 (2d Cir. 1991).  The Bank, 

however, argues that they were clearly erroneous findings “regarding hotly 

disputed factual issues [that] . . . go to the merits, not sanctions, and cannot justify 

reversal of the burden of proof,” “preempt[ing] jury resolution of the Bank’s state 

of mind.”  Bank br. at 61-62.   On the contrary, the District’s Court’s task was only 

to determine whether the plaintiffs provided “some evidence suggesting that a 

document or documents relevant to substantiating [their] claim[s]” would have 

been among the documents the Bank has refused to disclose in order to establish 

the specific relationship between the inference and the discovery required by 

Ireland.  Kronisch, 150 F.3d at 128.  Such a finding is not binding on or even 

disclosed to the jury and “does not reflect a shift in the burden of proof....”  

Restatement (Third) §442, comment f.  The Court’s role “is limited to insuring that 

the party seeking the inference had adduced enough evidence of the contents of the 

missing materials such that a reasonable jury could find in its favor.” Residential 
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Funding, 306 F.3d at 109 n. 4.  “Whether a reasonable trier of fact actually will 

draw such an inference is a matter left to trial.”  Byrnie v. Town of Cromwell, 243 

F.3d 93, 110 (2d Cir. 2001) (emphasis added).   

 At the same time, this Court has cautioned that courts must take care not to 

“hold[] the prejudiced party to too strict a standard of proof regarding the likely 

contents of the . . . [unavailable] evidence.”  Kronisch, 150 F.3d at 128.  The 

evidence required to support the lesser sanction of a deeming order or an adverse 

inference therefore “must be less than the amount that would suffice to survive 

summary judgment on that issue.”  Id.  District courts must be mindful that the  

  inquiry is part of our attempt to place the innocent party in the same position 
he would have been had the evidence not been destroyed by the offending 
party.  The task is unavoidably imperfect, inasmuch as, in the absence of the 
destroyed evidence, we can only venture guesses with varying degrees of 
confidence as to what that missing evidence may have revealed. [Kronisch, 
150 F.3d at 127.] 

 
Requiring too high a degree of certainty as to what the unavailable evidence would 

have revealed would reward the Bank for its decision not to comply with the 

discovery order.       

 The Magistrate Judge and the District Court agreed that the plaintiffs easily 

satisfied this standard to support the permissive adverse inference of services for 

terrorist organizations and individuals affiliated with FTOs.  Plaintiffs produced 

evidence showing         
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      .  SA241-SA247, referencing 

SA273-SA349.  Plaintiffs also produced account records showing multiple 

transfers by and to         

          

            

             

 .  SA432, 370-75; SA245-250.  The District Court can hardly be 

faulted for concluding that records including payments to   

   , “are sufficient to show that the withheld 

evidence would likely substantiate plaintiffs’ claims.” SPA16.  No wonder the 

Magistrate Judge found that “it would require a suspension of disbelief to conclude 

that the only financial services the Bank ever provided to those alleged by the 

plaintiffs to be terrorists or their affiliates are reflected in the documents that have 

been produced.”  A1142.  “That the withheld records could provide ... proof [of 

financial services to Hamas and its affiliates] is hardly debatable,” he added.  

A1148.   

 Plaintiffs also supplied evidence supporting inferences of knowledge and 

intent by the Bank.  The        

            

.  SA364-SA366.  Even more tellingly,    
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   (a Nov. 2001 machine gun attack on a public bus in the 

French Hill section of Jerusalem, killing two and wounding forty-five civilians, 

including an American citizen whose family are plaintiffs herein).6  As the District 

Court concluded, this evidence, at least circumstantially, “indicate[s] that 

defendant knew – or should have known – that some of the ‘martyrs’ died while 

engaged in terrorist activities.” SPA18.       

In light of this evidence, the Bank’s assertion that “nothing in the produced 

records” indicates that the non-produced records would even circumstantially 

substantiate plaintiffs’ claims regarding the Bank’s state of mind is wishful 

thinking.  Bank br. at 2 (emphasis added).  To credit this assertion, this Court 

would have to find that the District Court committed legal error in considering 

circumstantial evidence.  See SPA 18 (“‘intent must often be demonstrated by the 

circumstances’”) (quoting Presbyterian Church of Sudan v. Talisman Energy, Inc., 

582 F.3d 244, 261-64 (2d Cir. 2009), cert denied, 131 S.Ct. 79, 122 (2010)).  But 

this Court has already held that “a party seeking an adverse inference may rely on 

                                                           
6 See http://www.mfa.gov.il/MFA/Terrorism-
+Obstacle+to+Peace/Palestinian+terror+since+2000/Victims+of+Palestinian+Viol
ence+and+Terrorism+sinc.htm.   
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circumstantial evidence to suggest the contents of [unavailable] evidence.”   

Byrnie, 243 F.3d at 110. 

Furthermore, when state of mind is proven circumstantially, the quantity of 

evidence matters.  The Bank’s refusal to provide the account records of the other 

ten SDGT accountholders and dozens of terrorist leaders, as well as relevant 

records for hundreds of beneficiaries of “martyr” and “prisoner” payments is 

therefore particularly prejudicial to plaintiffs, because it deprives them of that 

quantity.  Every additional confirmed, identified payment to a terrorist, SDGT, or 

the family of a suicide bomber would strengthen the logical conclusion that the 

Bank acted with the requisite scienter. At some point, the sheer number of such 

payments would inevitably tip the scale from plausible excuses of “mistake” to 

actual knowledge or intent, from a jury’s perspective.  The District Court therefore 

observed:  

The quantity of evidence plaintiffs can offer from which a jury could infer 
intent therefore is crucial to their ability to prove their claim.  Simply put, if 
the withheld documents support plaintiffs’ claims – and I am satisfied that 
plaintiffs have shown the high likelihood that the withheld documents would 
show repeated transfers by the Bank to terrorists, terrorist organizations, or 
their fronts, or on their behalf – the documents are powerful additional direct 
evidence of defendant’s knowledge and circumstantial evidence of 
defendant’s intent. [SPA18] 
 

These conclusions were not clearly erroneous. 
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V.  THE SANCTIONS ORDER WILL NOT UNJUSTLY DEPRIVE THE 
BANK OF AN OPPORTUNITY TO DEFEND AT TRIAL AND IS 
NOT TANTAMOUNT TO DEFAULT.  

 
 The Sanctions Order also did not unjustly deprive the Bank of the 

opportunity to defend at trial.  The Bank caricatures the Order as a “gag order,” 

effectively tying “its hands . . . behind its back” (A1287), and “depriv[ing it] of ‘an 

opportunity to present every available defense.’” Bank br. at 36 (internal citation 

omitted).  This hyperbole ignores the actual operation of the sanctions.  

First, this not a case in which a party is precluded from offering any 

evidence on an essential element of its prima facie case.  See Bank br. at 34, citing 

Cine Forty-Second Street, 602 F.2d 1062 (precluding plaintiff from offering any 

proof of damages); United States v. Sumitomo Marine & Fire Ins. Co., Ltd., 617 

F.2d 1365 (9th Cir. 1980) (same); Serra Chevrolet, Inc. v. Gen. Motors Corp., 446 

F.3d 1137 (11th Cir. 2006) (precluding defendant from asserting affirmative 

defenses).  In such cases, unlike the case at bar, the preclusion is tantamount to 

dismissal of that claim or affirmative defense because it can no longer be proven.    

 Second, the order here did not establish an essential part of the plaintiffs’ 

claim, as it did Daval Steel Products v. M/V Fakredine, 951 F.2d at 1358-59 

(precluding defendants from offering evidence on the issue of “‘alter-ego’ liability, 

and deem[ing] that issue to be established in accordance with the plaintiff-

appellees’ claims”) (emphasis added).  Unlike deeming orders establishing facts, 
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Fed. R. Civ. P. 37(b)(2)(A)(i), the adverse inferences approved by the District 

Court are only permissive.  Moreover, the plaintiffs will still be required at trial to 

put on “some (not insubstantial) evidence in support of [their] claim.”  Kronisch, 

150 F.3d at 128.  “It then becomes a matter for the jury to decide, based on the 

strength of the evidence presented, whether the documents likely had such 

content.”  Byrnie, 243 F.3d at110 (emphasis added).   

   Third, the Bank “is entitled to rely on the documents it did produce to make 

its case.” SPA19.  It remains free to “argue to the jury that it had no knowledge 

that certain account holders, whose records have been produced, were terrorists.”  

Id.  For example, it can argue (as it has already) that it did not know Osama 

Hamdan was a senior Hamas operative and offer testimony by Bank officials that 

            

 .  If this argument fails before a jury, it’s the fault of the 

argument, not the sanctions. 

 However, the Bank should not be permitted to “profit through its inability to 

tender the records called for.”  Rogers, 357 U.S. at 212.  Thus the Bank “cannot 

argue that it had no knowledge a certain Bank customer was a terrorist if it did not 

produce that person’s complete account records.”  SPA19.  For instance, Bank 

deponents have testified that because        

         SA190:15-23.  But when 
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asked,            

             

            

       SA199:18-24. The Bank, in other words, wants to 

deny that it would establish accounts for an illegal entity like Hamas, and at the 

same time refuses to answer whether it actually has established accounts for an 

illegal entity like Hamas. 

 The Bank’s brief unwittingly furnishes another example.  It asserts that the 

District Court was clearly erroneous in finding that the Bank had admitted it held 

accounts for eleven SDGTs (see A1180) because “the Bank froze or closed all 

eleven accounts.” Bank br. at 61.  Yet it has refused to disclose the identities of the 

other ten accountholders (except, presumably ) or produce any account 

records, including the account closing documents, for these SDGT accountholders.  

In the only instance where the Bank did produce such records for an SDGT, they 

show that             

              

              

   .  The Bank’s refusal to give discovery means that 

plaintiffs cannot confirm whether the other SDGT accounts were actually closed, 

when they were closed, why they were closed, whether the balance of those 
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accounts were paid out to the SDGTs, or whether the Bank conducted any 

investigation regarding those accounts.  Permitting the Bank to tell a jury that it 

rushed to close these SDGT accounts, without permitting such essential discovery 

about the closings would unfairly permit the Bank to capitalize from its own 

noncompliance.  See Reilly, 181 F.3d at 269.   

 Fourth, it is premature and speculative for the Bank to cry “gag order” and 

“dismissal,” when no preclusion has yet been applied.  See, e.g., Hagans v. Henry 

Weber Aircraft Dist., Inc., 852 F.2d 60 (3d Cir. 1988).  In Hagans, the identical 

claim that a preclusion against the plaintiffs was “tantamount to dismissal” was 

rejected as “too speculative,” because assessing that claim “would require 

predicting first what evidence the defendants would present to support their 

defense,” and then predicting “what evidence plaintiffs could introduce to 

sufficiently rebut that defense notwithstanding the sanction.”  Id. at 65.   

 Fifth, the court in Hagans also noted that even with the preclusion, the 

precluded party still had viable theories to make its case.  Id.  Here, too, even with 

the sanction, the Bank has viable avenues of defense.  In addition to challenging 

the evidence plaintiffs must offer as a basis for permissive adverse inferences and 

offering defenses regarding evidence the Bank did produce, the Bank can offer 

evidence to defend against plaintiffs’ proof that each attack that injured them was a 

terror attack (A968 n.7: “If, at trial, plaintiffs fail to prove that these acts were 
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terror attacks, rather than ‘mere’ street crime, they will have failed to establish a 

claim under the ATA.”); that the attack was perpetrated by Hamas rather than 

another organization or a “lone wolf” terrorist  (A972: plaintiffs must prove “that 

the Bank provided these services to the particular group [Hamas in the first phase 

of trial] responsible for the attacks giving rise to their injuries”); and that the 

financial services knowingly provided by the Bank substantially and foreseeably 

caused their injuries (A971: rejecting “but for” causation).   

The Bank’s real problem at trial will not be the sanctions, but the evidence.  

Its due process argument artfully but falsely blames the sanctions for what the 

evidence already damningly shows.  

VI.  THE DISTRICT COURT’S ASSESSMENT OF OTHER EVIDENCE 
WAS NOT CLEARLY ERRONEOUS. 

 
 None of the miscellany of other findings by the District Court that the Bank 

lumps together in the back of its brief (Bank br. at 53) was “clearly erroneous,” nor 

has the Bank showed that any would make the entry of the Sanctions Order an 

abuse of discretion.   

 To buttress its misplaced argument that the District Court “decided highly 

disputed factual allegations that require a fair trial” (A62), the Bank asserts that 

“Judge Gershon should not have accepted plaintiffs’ assertion that the Bank 

admitted that it maintained accounts for eleven individuals or entities designated as 

supporters of terrorism by the U.S. Government.”  Bank br. at A61.  The Court, 

Case: 10-4519     Document: 128     Page: 61      05/10/2011      284884      112



53 
 

however, simply read the Bank’s own sworn answer to the interrogatory, “State the 

number of account holders of defendant who were designated as Terrorists during 

the time he/they/it were maintaining accounts at Arab Bank,” to which the Bank 

answered “11.”  SPA 16, citing A1180.  The Bank’s real complaint is that it asserts 

it “froze or closed all eleven accounts.”  Bank br. at 61 (emphasis in original).  But 

this only illustrates why a preclusion order is necessary.  Other than the Hamdan 

Account records, “the record contains no information regarding what it did with 

the funds contained in these accounts when they were closed, and no 

documentation of the account closings.”  SPA16 n. 13.   

 No less than eight times, the Bank also repeats the mantra that it produced 

200,000 documents from the Saudi Committee (Bank br. at 4, 9, 13, 17, 35, 36 

(180,000?), 54, 55).  It claims that the District Court’s finding that the Bank 

withheld internal communications relating to the Saudi Committee is wrong and 

“indefensible.”  Bank br. at 56.  The Bank’s claim rests on the same kind of 

wordplay that earned it a rebuke from the District Court in its order of Dec. 13, 

2006, SA38-SA40.  It tries to manufacture error by defining “internal 

communications relating to the Saudi Committee” to exclude documents it 

generated about the Saudi Committee beneficiaries, including not only identifying 

documentation for thousands of beneficiaries, but also the Bank’s internal 

investigations of those beneficiaries.         
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             See 

SA230-SA237; SA172-SA173 (asserting that the Bank’s written reports involving 

suspicion of terror financing, if any, “would have been placed in the individual 

account records of customers that were the subject of such reports.”).   

As a result, the Saudi Committee production lacks beneficiary account 

statements; “Know Your Customer” materials that the Bank acknowledged 

collecting, and internal correspondence regarding Saudi Committee beneficiaries, 

including investigation notes for specific transactions.  The District Court 

understood perfectly well that “‘it is the content not the quantity of the discovered 

material that may indicate the existence or the absence of good faith.’”  SPA15, 

quoting Compagnie Francaise d’Assurance, 104 F.R.D. at 31 (“sheer volume 

alone cannot give rise to a presumption of good faith”).  

 Finally, the Bank also argues that the District Court mischaracterized its 

production of ABNY documents by not crediting it with production before the 

Court’s Dec. 13, 2006, order.  Prior to that order, the Bank did produce certain 

documents physically resident in New York because they had been disclosed to the 

United States government.  Most of these were “from ABNY” (Bank br. 58) only 
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in the sense that they were physically in New York:  they were not generated by 

the New York branch, but rather originated from the Bank’s branches in London 

and the Palestinian Territories.  Some were produced before the Court’s Dec. 13, 

2006, order; the vast majority were only produced after the Court’s order, 

including some that the Bank was suddenly able to identify as having been 

produced to the OCC.  See supra at 11.  Counting pages (including pages that were 

not generated by ABNY) again confuses quantity with quality and hardly meets its 

burden to show that the Court was clearly erroneous when it found that “while the 

Bank may have produced some documents from its New York branch (‘ABNY’) 

before my December 2006 order, it had withheld other ‘documents showing the 

funds transfers through New York which plaintiffs [sought] to make their case.’” 

SPA21.   

VII.  THE DISTRICT COURT’S PRIOR RULE 12(b)(6) RULINGS ARE 
NOT PROPERLY BEFORE THIS COURT AND WERE, IN ANY 
CASE, CORRECT. 

 
 Plaintiffs have shown above that the issues of secondary liability and 

proximate causation under the ATA and the ATS are not properly before this 

Court.   We address the proximate causation argument only to correct the Bank’s 

mischaracterization of burden at trial.  

 The Bank argues that plaintiffs have not pleaded and cannot prove “‘a direct 

link between the injury asserted’ and the Bank’s conduct,” “but for” causation, or 
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that their injuries were reasonably foreseeable consequences of that conduct.  Bank 

br. at 39.  But even the only ATA case the Bank cites for these arguments, 

Rothstein v. UBS AG, No. 08-CV-4414 (JSR), 2011 WL 70354 (S.D.N.Y. Jan. 3, 

2011), “reaffirming” prior decision, 647 F. Supp.2d 292, 294 (S.D.N.Y. 2009) 

(Bank br. at 38) (dismissing a complaint partly because the allegations were too 

“speculative and attenuated ... to adequately plead causation),” expressly 

contrasted this case, which it said “involved direct involvement between the 

defendant banks and the terrorist organizations or ‘fronts’ those organizations 

directly controlled.”  Id. (emphasis added).   

Here, for example, plaintiffs have not only identified wire transfers made 

payable to   , SA247-SA250, SA428-SA432, but also specific 

    processed by the Bank directly to  
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          (SA242-247, 

referencing SA273-SA349).  The evidence also shows payments directly for 

Beneficiary Customer           

    .  SA247-SA248, referencing SA364-SA366.  

The chain of causation traced by these direct connections between the Bank’s 

conduct and plaintiffs’ injuries is clear and direct, in sharp contrast to Rothstein 

and the cases the Bank cites.  See, e.g., Lerner v. Fleet Bank, N.A., 318 F.3d 113, 

123-24 (2d Cir. 2003) (alleging “inherently speculative” six-step chain of causation 

for RICO claim that presumed state bar investigation, recommendation of 

disbarment, and disbarment in time to halt losing investments), cert. denied, 540 

U.S. 1012 (2003). 

 Moreover, although the ATA uses the same “by reason of” language as 

RICO and the Clayton Act, that language must be construed in light of the statute 

in which it appears.  See Associated General Contractors of Cal., Inc. v. California 

State Council of Carpenters, 459 U.S. 519, 529-31, 535 (1983) (exploring the 

legislative history of the antitrust statutes to consider what Congress intended by 

the Clayton Act’s causation language); Holmes v. Securities Investor Protection 

Corp., 503 U.S. 258, 267 (1992) (stressing that “[t]he key to the better 

interpretation [of RICO’s causation requirement] lies in some statutory history”).  

“With statutory claims,” this Court has said, “the issue [of proximate causation] is 
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... one of statutory intent: was the plaintiff (even though foreseeably injured) in the 

category the statute meant to protect, and was the harm that occurred (again, even 

if foreseeable), the ‘mischief’ the statute sought to avoid.” Abrahams v. Young & 

Rubicam Inc., 79 F.3d 234, 237, cert. denied, 519 U.S. 816 (1996).  Here, the 

plaintiffs are defined by the statute, 18 U.S.C. §2333(a), and the legislative history 

of the ATA clearly shows that Congress intended Section 2333(a) to impose 

“liability at any point along the causal chain of terrorism.”  SA105.  Congress also 

made an express finding of fact that “foreign organizations that engage in terrorist 

activity are so tainted by their criminal conduct that any contribution to such an 

organization facilitates that conduct.”  ATA, Pub. L. 104-32, § 301(a)(7), 110 Stat. 

1214, 1247 (1996) (Add. 1- Add. 12).    

 The Bank’s causation argument – originally presented as a claim that 

plaintiffs had to show that a particular payment motivated and paid for an attack– 

is inconsistent with this legislative history and would effectively demolish donor or 

bank liability under the ATA, preventing it from accomplishing its central task of 

interrupting the flow of money to terrorists.   

Because money is fungible, it is not generally possible to say 
that a particular dollar caused a particular act or paid for a 
particular gun.  If plaintiffs were required to make such a 
showing, 2333(a) enforcement would be so difficult that the 
stated purpose would be eviscerated.  Rather, where the 
provision of funds to a terrorist organization is a substantial 
factor in carrying out terrorist acts, it is thus the proximate 
cause of the terrorist attacks engaged in [by] the organization.  
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Strauss, v. Credit Lyonnais, S.A., No. CV-06-0702 (CPS), 2006 WL 2862704 at 

*18 (E.D.N.Y. Oct. 5, 2006) (citations omitted).  Other courts have also 

consistently rejected the impossible variant on “but for” causation that the Bank 

advocates, and no court has yet accepted it in an ATA case.  See, e.g., Abecassis v. 

Wyatt, No. H-09-3884, 2011 WL 1227780 (S.D. Tex. Mar. 31, 2011) (collecting 

cases); Stansell v. BGP, Inc. No. 09-CV-2501, 2011 WL 1296881, *9 n.5 (M.D. 

Fla. March 31, 2011) (“the Court is unaware of ... any ATA case in which such 

strict causation is required.”). 

A defendant who provides money or financial services to Hamas and “who 

knew the aims and activities of the organization … would know that Hamas was 

gunning for Israelis …, that Americans are frequent visitors to and sojourners in 

Israel, that many U.S. citizens live in Israel ..., and that donations to Hamas, by 

augmenting Hamas’s resources, would enable Hamas to kill or wound, or try to 

kill, or conspire to kill more people in Israel.”  Boim v. Holy Land Found. for 

Relief & Dev., 549 F.3d 685, 693-94 (7th Cir. 2008), cert. denied sub nom Boim v. 

Salah, 130 S.Ct. 458 (2009).  Plaintiffs will carry the burden at trial of persuading 

the jury that these are “foreseeable consequences” (id. at 694, 695-99) of providing 

millions of dollars not just to Hamas and its affiliates, but also to hundreds of 
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individual Hamas terrorists and families of terrorists (the exact number is unknown 

because the Bank has withheld the records from which it could be derived).   

 

CONCLUSION 

For all the reasons stated above, this Court should dismiss the appeal for 

lack of jurisdiction or affirm the order of the District Court. 
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H.R. CONF. REP. 104-518, H.R. Conf. Rep. No. 518, 104TH Cong., 2ND Sess. 1996, 1996 WL
183509, 1996 U.S.C.C.A.N. 944 (Leg.Hist.)

**1 ***944 P.L. 104-132, ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF
1996

*1 TERRORISM PREVENTION ACT

DATES OF CONSIDERATION AND PASSAGE

Senate: May 25, 26, June 5, 6, 7, 1995; April 17, 1996
House: March 13, 14, 1995; April 18, 1996

Cong. Record Vol. 141 (1995)
Cong. Record Vol. 142 (1996)

House Conference Report No. 104-518,
Apr. 15, 1996

(To accompany S. 735)

RELATED REPORTS

House Report (Judiciary Committee) No. 104-383,
Dec. 5, 1995

(To accompany H.R 1710)
House Report (Judiciary Committee) No. 104-23,

Feb. 8, 1995
(To accompany H.R 729)

House Report (Judiciary Committee) No. 104-22,
Feb. 6, 1995

(To accompany H.R 668)
House Report (Judiciary Committee) No. 104-16,

Feb. 2, 1995
(To accompany H.R 665)

Senate Report (Judiciary Committee) No. 104-179,
Dec. 6, 1995

(To accompany H.R 665)

HOUSE CONFERENCE REPORT NO. 104-518
***0 April 15, 1996

Mr. Hyde, from the committee of conference, submitted the following

CONFERENCE REPORT

[To accompany S. 735]
The committee of conference on the disagreeing votes of the two Houses on the amendments of the
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able the courts to carry out subsection (a).
(e) Construction.-
(1) Nothing in this section shall be construed-
(i) to create in favor of any person a cause of action against the United States or any officer or em-
ployees thereof, or
(ii) to provide any person with a defense in any action in which application of this section is made.
(f) Definition.-As used in this section, the term “State” means any State, the District of Columbia,
or any possession or territory of the United States.
(g) Rules.-The Judicial Conference of the United States, pursuant to its rule making authority under
section 331 of title 28, United States Code, may promulgate and issue rules, or amend existing
rules, to effectuate the policy addressed by this section. Upon the implementation of such rules, this
section shall cease to be effective.
(h) Effective Date.-This section shall only apply to cases filed after January 1, 1995.

SEC. 236. TECHNICAL CORRECTION.

Section 1402(d)(3)(B) of the Victims of Crime Act of 1984 (42 U.S.C. 10601(d)(3)(B)) is amended
by striking “1404A” and inserting “1404(a)”.

*35 TITLE III-INTERNATIONAL TERRORISM PROHIBITIONS

Subtitle A-Prohibition on International Terrorist Fundraising

SEC. 301. FINDINGS AND PURPOSE.

**29 (a) Findings.-The Congress finds that-
(1) international terrorism is a serious and deadly problem that threatens the vital interests of the
United States;
(2) the Constitution confers upon Congress the power to punish crimes against the law of nations
and to carry out the treaty obligations of the United States, and therefore Congress may by law im-
pose penalties relating to the provision of material support to foreign organizations engaged in ter-
rorist activity;
(3) the power of the United States over immigration and naturalization permits the exclusion from
the United States of persons belonging to international terrorist organizations;
(4) international terrorism affects the interstate and foreign commerce of the United States by harm-
ing international trade and market stability, and limiting international travel by United States cit-
izens as well as foreign visitors to the United States;
(5) international cooperation is required for an effective response to terrorism, as demonstrated by
the numerous multilateral conventions in force providing universal prosecutive jurisdiction over
persons involved in a variety of terrorist acts, including hostage taking, murder of an internationally
protected person, and aircraft piracy and sabotage;
(6) some foreign terrorist organizations, acting through affiliated groups or individuals, raise signi-
ficant funds within the United States, or use the United States as a conduit for the receipt of funds
raised in other nations; and
(7) foreign organizations that engage in terrorist activity are so tainted by their criminal con-
duct that any contribution to such an organization facilitates that conduct.
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(b) Purpose.-The purpose of this subtitle is to provide the Federal Government the fullest possible
basis, consistent with the Constitution, to prevent persons within the United States, or subject to the
jurisdiction of the United States, from providing material support or resources to foreign organiza-
tions that engage in terrorist activities.

SEC. 302. DESIGNATION OF FOREIGN TERRORIST ORGANIZATIONS.

(a) In General.-Chapter 2 of title II of the Immigration and Nationality Act (8 U.S.C. 1181 et seq.)
is amended by adding at the end the following:

“SEC. 219. DESIGNATION OF FOREIGN TERRORIST ORGANIZATIONS.

“(a) Designation.-
*36 “(1) In general.-The Secretary is authorized to designate an organization as a terrorist organiza-
tion in accordance with this subsection if the Secretary finds that-
“(A) the organization is a foreign organization;
“(B) the organization engages in terrorist activity (as defined in section 212(a)(3)(B)); and
“(C) the terrorist activity of the organization threatens the security of United States nationals or the
national security of the United States.
“(2) Procedure.-
“(A) Notice.-Seven days before making a designation under this subsection, the Secretary shall, by
classified communication-
“(i) notify the Speaker and Minority Leader of the House of Representatives, the President pro tem-

pore, Majority Leader, and Minority Leader of the Senate, and the members of the relevant com-
mittees, in writing, of the intent to designate an organization under this subsection, together with
the findings made under paragraph (1) with respect to that organization, and the factual basis
therefor; and

**30 “(ii) seven days after such notification, publish the designation in the Federal Register.
“(B) Effect of designation.-
“(i) For purposes of section 2339B of title 18, United States Code, a designation under this subsec-

tion shall take effect upon publication under subparagraph (A).
“(ii) Any designation under this subsection shall cease to have effect upon an Act of Congress dis-

approving such designation.
“(C) Freezing of assets.-Upon notification under paragraph (2), the Secretary of the Treasury may
require United States financial institutions possessing or controlling any assets of any organization
included in the notification to block all financial transactions involving those assets until further
directive from either the Secretary of the Treasury, Act of Congress, or order of court.
“(3) Record.-
“(A) In general.-In making a designation under this subsection, the Secretary shall create an admin-
istrative record.
“(B) Classified information.-The Secretary may consider classified information in making a desig-
nation under this subsection. Classified information shall not be subject to disclosure for such time
as it remains classified, except that such information may be disclosed to a court ex parte and in
camera for purposes of judicial review under subsection (c).
“(4) Period of designation.-
“(A) In general.-Subject to paragraphs (5) and (6), a designation under this subsection shall be ef-
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fective for all purposes for a period of 2 years beginning on the effective date of the designation un-
der paragraph (2)(B).
*37 “(B) Redesignation.-The Secretary may redesignate a foreign organization as a terrorist organ-
ization for an additional 2-year period at the end of the 2-year period referred to in subparagraph
(A) (but not sooner than 60 days prior to the termination of such period) upon a finding that the rel-
evant circumstances described in paragraph (1) still exist. The procedural requirements of para-
graphs (2) and (3) shall apply to a redesignation under this subparagraph.
“(5) Revocation by act of congress.-The Congress, by an Act of Congress, may block or revoke a
designation made under paragraph (1).
“(6) Revocation based on change in circumstances.-
“(A) In general.-The Secretary may revoke a designation made under paragraph (1) if the Secretary
finds that-
“(i) the circumstances that were the basis for the designation have changed in such a manner as to

warrant revocation of the designation; or
“(ii) the national security of the United States warrants a revocation of the designation.
“(B) Procedure.-The procedural requirements of paragraphs (2) through (4) shall apply to a revoca-
tion under this paragraph.
“(7) Effect of revocation.-The revocation of a designation under paragraph (5) or (6) shall not affect
any action or proceeding based on conduct committed prior to the effective date of such revocation.
“(8) Use of designation in trial or hearing.-If a designation under this subsection has become effect-
ive under paragraph (1)(B), a defendant in a criminal action shall not be permitted to raise any
question concerning the validity of the issuance of such designation as a defense or an objection at
any trial or hearing.
**31 “(b) Judicial Review of Designation.-
“(1) In general.-Not later than 30 days after publication of the designation in the Federal Register,
an organization designated as a foreign terrorist organization may seek judicial review of the desig-
nation in the United States Court of Appeals for the District of Columbia Circuit.
“(2) Basis of review.-Review under this subsection shall be based solely upon the administrative re-
cord, except that the Government may submit, for ex parte and in camera review, classified inform-
ation used in making the designation.
“(3) Scope of review.-The Court shall hold unlawful and set aside a designation the court finds to
be-
“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
“(B) contrary to constitutional right, power, privilege, or immunity; or
“(C) in excess of statutory jurisdiction, authority, or limitation, or short of statutory right.
“(4) Judicial review invoked.-The pendency of an action for judicial review of a designation shall
not affect the application *38 of this section, unless the court issues a final order setting aside the
designation.
“(c) Definitions.-As used in this section-
“(1) the term ‘classified information’ has the meaning given that term in section 1(a) of the Classi-
fied Information Procedures Act (18 U.S.C. App.);
“(2) the term ‘national security’ means the national defense, foreign relations, or economic interests
of the United States;
“(3) the term ‘relevant committees' means the Committees on the Judiciary, Intelligence, and For-
eign Relations of the Senate and the Committees on the Judiciary, Intelligence, and International
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Relations of the House of Representatives; and
“(4) the term ‘Secretary’ means the Secretary of State, in consultation with the Secretary of the
Treasury and the Attorney General.”.
(b) Clerical Amendment.-The table of contents for the Immigration and Nationality Act, relating to
terrorism, is amended by inserting after the item relating to section 218 the following new item:

“Sec. 219. Designation of foreign terrorist organizations.”.

SEC. 303. PROHIBITION ON TERRORIST FUNDRAISING.

(a) In General.-Chapter 113B of title 18, United States Code, is amended by adding at the end the
following new section:

“S 2339B. Providing material support or resources to designated foreign terrorist organizations

“(a) Prohibited Activities.-
“(1) Unlawful conduct.-Whoever, within the United States or subject to the jurisdiction of the
United States, knowingly provides material support or resources to a foreign terrorist organization,
or attempts or conspires to do so, shall be fined under this title or imprisoned not more than 10
years, or both.
“(2) Financial institutions.-Except as authorized by the Secretary, any financial institution that be-
comes aware that it has possession of, or control over, any funds in which a foreign terrorist organ-
ization, or its agent, has an interest, shall-
**32 “(A) retain possession of, or maintain control over, such funds; and
“(B) report to the Secretary the existence of such funds in accordance with regulations issued by the
Secretary.
“(b) Civil Penalty.-Any financial institution that knowingly fails to comply with subsection (a)(2)
shall be subject to a civil penalty in an amount that is the greater of-
“(A) $50,000 per violation; or
“(B) twice the amount of which the financial institution was required under subsection (a)(2) to re-
tain possession or control.
“(c) Injunction.-Whenever it appears to the Secretary or the Attorney General that any person is en-
gaged in, or is about to engage in, any act that constitutes, or would constitute, a violation of this
section, the Attorney General may initiate civil action in a district court of the United States to en-
join such violation.
*39 “(d) Extraterritorial Jurisdiction.-There is extraterritorial Federal jurisdiction over an offense
under this section.
“(e) Investigations.-
“(1) In general.-The Attorney General shall conduct any investigation of a possible violation of this
section, or of any license, order, or regulation issued pursuant to this section.
“(2) Coordination with the department of the treasury.-The Attorney General shall work in coordin-
ation with the Secretary in investigations relating to-
“(A) the compliance or noncompliance by a financial institution with the requirements of subsec-
tion (a)(2); and
“(B) civil penalty proceedings authorized under subsection (b).
“(3) Referral.-Any evidence of a criminal violation of this section arising in the course of an invest-
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igation by the Secretary or any other Federal agency shall be referred immediately to the Attorney
General for further investigation. The Attorney General shall timely notify the Secretary of any ac-
tion taken on referrals from the Secretary, and may refer investigations to the Secretary for remedial
licensing or civil penalty action.
“(f) Classified Information in Civil Proceedings Brought by the United States.-
“(1) Discovery of classified information by defendants.-
“(A) Request by united states.-In any civil proceeding under this section, upon request made ex
parte and in writing by the United States, a court, upon a sufficient showing, may authorize the
United States to-
“(i) redact specified items of classified information from documents to be introduced into evidence

or made available to the defendant through discovery under the Federal Rules of Civil Procedure;
“(ii) substitute a summary of the information for such classified documents; or
“(iii) substitute a statement admitting relevant facts that the classified information would tend to

prove.
“(B) Order granting request.-If the court enters an order granting a request under this paragraph, the
entire text of the documents to which the request relates shall be sealed and preserved in the records
of the court to be made available to the appellate court in the event of an appeal.
**33 “(C) Denial of request.-If the court enters an order denying a request of the United States un-
der this paragraph, the United States may take an immediate, interlocutory appeal in accordance
with paragraph (5). For purposes of such an appeal, the entire text of the documents to which the re-
quest relates, together with any transcripts of arguments made ex parte to the court in connection
therewith, shall be maintained under seal and delivered to the appellate court.
“(2) Introduction of classified information; precautions by court.-
*40 “(A) Exhibits.-To prevent unnecessary or inadvertent disclosure of classified information in a
civil proceeding brought by the United States under this section, the United States may petition the
court ex parte to admit, in lieu of classified writings, recordings, or photographs, one or more of the
following:
“(i) Copies of items from which classified information has been redacted.
“(ii) Stipulations admitting relevant facts that specific classified information would tend to prove.
“(iii) A declassified summary of the specific classified information.
“(B) Determination by court.-The court shall grant a request under this paragraph if the court finds
that the redacted item, stipulation, or summary is sufficient to allow the defendant to prepare a de-
fense.
“(3) Taking of trial testimony.-
“(A) Objection.-During the examination of a witness in any civil proceeding brought by the United
States under this subsection, the United States may object to any question or line of inquiry that
may require the witness to disclose classified information not previously found to be admissible.
“(B) Action by court.-In determining whether a response is admissible, the court shall take precau-
tions to guard against the compromise of any classified information, including-
“(i) permitting the United States to provide the court, ex parte, with a proffer of the witness's re-

sponse to the question or line of inquiry; and
“(ii) requiring the defendant to provide the court with a proffer of the nature of the information that

the defendant seeks to elicit.
“(C) Obligation of defendant.-In any civil proceeding under this section, it shall be the defendant's
obligation to establish the relevance and materiality of any classified information sought to be in-
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troduced.
“(4) Appeal.-If the court enters an order denying a request of the United States under this subsec-
tion, the United States may take an immediate interlocutory appeal in accordance with paragraph
(5).
“(5) Interlocutory appeal.-
“(A) Subject of appeal.-An interlocutory appeal by the United States shall lie to a court of appeals
from a decision or order of a district court-
“(i) authorizing the disclosure of classified information;
“(ii) imposing sanctions for nondisclosure of classified information; or
“(iii) refusing a protective order sought by the United States to prevent the disclosure of classified

information.
**34 “(B) Expedited consideration.-
*41 “(i) In general.-An appeal taken pursuant to this paragraph, either before or during trial, shall

be expedited by the court of appeals.
“(ii) Appeals prior to trial.-If an appeal is of an order made prior to trial, an appeal shall be taken

not later than 10 days after the decision or order appealed from, and the trial shall not commence
until the appeal is resolved.

“(iii) Appeals during trial.-If an appeal is taken during trial, the trial court shall adjourn the trial un-
til the appeal is resolved, and the court of appeals-

“(I) shall hear argument on such appeal not later than 4 days after the adjournment of the trial;
“(II) may dispense with written briefs other than the supporting materials previously submitted to

the trial court;
“(III) shall render its decision not later than 4 days after argument on appeal; and
“(IV) may dispense with the issuance of a written opinion in rendering its decision.
“(C) Effect of ruling.-An interlocutory appeal and decision shall not affect the right of the defend-
ant, in a subsequent appeal from a final judgment, to claim as error reversal by the trial court on re-
mand of a ruling appealed from during trial.
“(6) Construction.-Nothing in this subsection shall prevent the United States from seeking protect-
ive orders or asserting privileges ordinarily available to the United States to protect against the dis-
closure of classified information, including the invocation of the military and State secrets priv-
ilege.
“(g) Definitions.-As used in this section-
“(1) the term ‘classified information’ has the meaning given that term in section 1(a) of the Classi-
fied Information Procedures Act (18 U.S.C. App.);
“(2) the term ‘financial institution’ has the same meaning as in section 5312(a)(2) of title 31, United
States Code;
“(3) the term ‘funds' includes coin or currency of the United States or any other country, traveler's
checks, personal checks, bank checks, money orders, stocks, bonds, debentures, drafts, letters of
credit, any other negotiable instrument, and any electronic representation of any of the foregoing;
“(4) the term ‘material support or resources' has the same meaning as in section 2339A;
“(5) the term ‘representative’ includes an officer, official, or spokesperson of an organization and
any person who directs, counsels, commands, or induces an organization or its members to engage
in terrorist activity;
“(6) the term ‘Secretary’ means the Secretary of the Treasury; and
“(7) the term ‘terrorist organization’ means an organization designated as a terrorist organization
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under section 219 of the Immigration and Nationality Act.”.
*42 (b) Clerical Amendment to table of sections.-The table of sections at the beginning of chapter
113B of title 18, United States Code, is amended by adding at the end the following new item:

“2339B. Providing material support or resources to designated foreign terrorist organizations.”.

**35 (c) Technical Amendment.-
(1) New item.-Chapter 113B of title 18, United States Code, relating to torture, is redesignated as
chapter 113C.
(2) Table of chapters.-The table of chapters for part I of title 18, United States Code, is amended by
striking “113B. Torture” and inserting “113C. Torture”.

Subtitle B-Prohibition on Assistance to Terrorist States

SEC. 321. FINANCIAL TRANSACTIONS WITH TERRORISTS.

(a) In General.-Chapter 113B of title 18, United States Code, relating to terrorism, is amended by
inserting after the section 2332c added by section 521 of this Act the following new section:

“S 2332d. Financial transactions

“(a) Offense.-Except as provided in regulations issued by the Secretary of State, in consultation
with the Secretary of the Treasury, whoever, being a United States person, knowing or having reas-
onable cause to know that a country is designated under section 6(j) of the Export Administration
Act (50 U.S.C. App. 2405) as a country supporting international terrorism, engages in a financial
transaction with that country, shall be fined under this title, imprisoned for not more than 10 years,
or both.
“(b) Definitions.-As used in this section-
“(1) the term ‘financial transaction’ has the same meaning as in section 1956(c)(4); and
“(2) the term ‘United States person’ means any-
“(A) United States citizen or national;
“(B) permanent resident alien;
“(C) juridical person organized under the laws of the United States; or
“(D) any person in the United States.”.
(b) Clerical Amendment.-The table of sections at the beginning of chapter 113B of title 18, United
States Code, relating to terrorism, is amended by inserting after the item added by section 521 of
this Act the following new item:

“2332d. Financial transactions.”.

SEC. 322. FOREIGN AIR TRAVEL SAFETY.

Section 44906 of title 49, United States Code, is amended to read as follows:

“S 44906. Foreign air carrier security programs

“The Administrator of the Federal Aviation Administration shall continue in effect the requirement
of section 129.25 of title 14, Code of Federal Regulations, that a foreign air carrier must adopt and
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use a security program approved by the Administrator. The Administrator *43 shall not approve a
security program of a foreign air carrier under section 129.25, or any successor regulation, unless
the security program requires the foreign air carrier in its operations to and from airports in the
United States to adhere to the identical security measures that the Administrator requires air carriers
serving the same airports to adhere to. The foregoing requirement shall not be interpreted to limit
the ability of the Administrator to impose additional security measures on a foreign air carrier or an
air carrier when the Administrator determines that a specific threat warrants such additional meas-
ures. The Administrator shall prescribe regulations to carry out this section.”.

SEC. 323. MODIFICATION OF MATERIAL SUPPORT PROVISION.

**36 Section 2339A of title 18, United States Code, is amended to read as follows:

“S 2339A. Providing material support to terrorists

“(a) Offense.-Whoever, within the United States, provides material support or resources or conceals
or disguises the nature, location, source, or ownership of material support or resources, knowing or
intending that they are to be used in preparation for, or in carrying out, a violation of section 32, 37,
81, 175, 351, 831, 842 (m) or (n), 844 (f) or (i), 956, 1114, 1116, 1203, 1361, 1362, 1363, 1366,
1751, 2155, 2156, 2280, 2281, 2332, 2332a, 2332b, or 2340A of this title or section 46502 of title
49, or in preparation for, or in carrying out, the concealment from the commission of any such viol-
ation, shall be fined under this title, imprisoned not more than 10 years, or both.
“(b) Definition.-In this section, the term ‘material support or resources' means currency or other fin-
ancial securities, financial services, lodging, training, safehouses, false documentation or identifica-
tion, communications equipment, facilities, weapons, lethal substances, explosives, personnel,
transportation, and other physical assets, except medicine or religious materials.”.

SEC. 324. FINDINGS.

The Congress finds that-
(1) international terrorism is among the most serious transnational threats faced by the United
States and its allies, far eclipsing the dangers posed by population growth or pollution;
(2) the President should continue to make efforts to counter international terrorism a national secur-
ity priority;
(3) because the United Nations has been an inadequate forum for the discussion of cooperative,
multilateral responses to the threat of international terrorism, the President should undertake imme-
diate efforts to develop effective multilateral responses to international terrorism as a complement
to national counter terrorist efforts;
(4) the President should use all necessary means, including covert action and military force, to dis-
rupt, dismantle, and destroy international infrastructure used by international terrorists, including
overseas terrorist training facilities and safe havens;
*44 (5) the Congress deplores decisions to ease, evade, or end international sanctions on state spon-
sors of terrorism, including the recent decision by the United Nations Sanctions Committee to allow
airline flights to and from Libya despite Libya's noncompliance with United Nations resolutions;
and
(6) the President should continue to undertake efforts to increase the international isolation of state
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sponsors of international terrorism, including efforts to strengthen international sanctions, and
should oppose any future initiatives to ease sanctions on Libya or other state sponsors of terrorism.

SEC. 325. PROHIBITION ON ASSISTANCE TO COUNTRIES THAT AID TERRORIST STATES.

The Foreign Assistance Act of 1961 (22 U.S.C. 151 et seq.) is amended by adding immediately
after section 620F the following new section:

“SEC. 620G. PROHIBITION ON ASSISTANCE TO COUNTRIES THAT AID TERRORIST
STATES.

**37 “(a) Withholding of Assistance.-The President may withhold assistance under this Act to the
government of any country that provides assistance to the government of any other country for
which the Secretary of State has made a determination under section 620A.
“(b) Waiver.-Assistance prohibited by this section may be furnished to a foreign government de-
scribed in subsection (a) if the President determines that furnishing such assistance is important to
the national interests of the United States and, not later than 15 days before obligating such assist-
ance, furnishes a report to the appropriate committees of Congress including-
“(1) a statement of the determination;
“(2) a detailed explanation of the assistance to be provided;
“(3) the estimated dollar amount of the assistance; and
“(4) an explanation of how the assistance furthers United States national interests.”.

SEC. 326. PROHIBITION ON ASSISTANCE TO COUNTRIES THAT PROVIDE MILITARY
EQUIPMENT TO TERRORIST STATES.

The Foreign Assistance Act of 1961 (22 U.S.C. 151 et seq.) is amended by adding immediately
after section 620G the following new section:

“SEC. 620H. PROHIBITION ON ASSISTANCE TO COUNTRIES THAT PROVIDE MILITARY
EQUIPMENT TO TERRORIST STATES.

“(a) Prohibition.-
“(1) In general.-The President may withhold assistance under this Act shall be provided to the gov-
ernment of any country that provides lethal military equipment to a country the government of
which the Secretary of State has determined is a terrorist government for the purposes of 6(j) of the
Export Administration Act of 1979 (50 U.S.C. App. 2405(j)), or 620A of the Foreign Assistance
Act of 1961 (22 U.S.C. 2371).
“(2) Applicability.-The prohibition under this section with respect to a foreign government shall ter-
minate 1 year after that government ceases to provide lethal military equipment. This section ap-
plies with respect to lethal military equipment *45 provided under a contract entered into after the
date of enactment of this Act.
“(b) Waiver.-Notwithstanding any other provision of law, assistance may be furnished to a foreign
government described in subsection (a) if the President determines that furnishing such assistance is
important to the national interests of the United States and, not later than 15 days before obligating
such assistance, furnishes a report to the appropriate committees of Congress including-
“(1) a statement of the determination;
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“(2) a detailed explanation of the assistance to be provided;
“(3) the estimated dollar amount of the assistance; and
“(4) an explanation of how the assistance furthers United States national interests.”.

SEC. 327. OPPOSITION TO ASSISTANCE BY INTERNATIONAL FINANCIAL INSTITUTIONS
TO TERRORIST STATES.

The International Financial Institutions Act (22 U.S.C. 262c et seq.) is amended by inserting after
section 1620 the following new section:

“SEC. 1621. OPPOSITION TO ASSISTANCE BY INTERNATIONAL FINANCIAL INSTITU-
TIONS TO TERRORIST STATES.

**38 “(a) In General.-The Secretary of the Treasury shall instruct the United States executive dir-
ector of each international financial institution to use the voice and vote of the United States to op-
pose any loan or other use of the funds of the respective institution to or for a country for which the
Secretary of State has made a determination under section 6(j) of the Export Administration Act of
1979 (50 U.S.C. App. 2405(j)) or section 620A of the Foreign Assistance Act of 1961 (22 U.S.C.
2371).
“(b) Definition.-For purposes of this section, the term ‘international financial institution’ includes-
“(1) the International Bank for Reconstruction and Development, the International Development
Association, and the International Monetary Fund;
“(2) wherever applicable, the Inter-American Bank, the Asian Development Bank, the European
Bank for Reconstruction and Development, the African Development Bank, and the African Devel-
opment Fund; and
“(3) any similar institution established after the date of enactment of this section.”.

SEC. 328. ANTITERRORISM ASSISTANCE.

(a) Foreign Assistance Act.-Section 573 of the Foreign Assistance Act of 1961 (22 U.S.C.
2349aa-2) is amended-
(1) in subsection (c), by striking “development and implementation of the antiterrorism assistance
program under this chapter, including”;
(2) by amending subsection (d) to read as follows:
“(d)(1) Arms and ammunition may be provided under this chapter only if they are directly related to
antiterrorism assistance.
“(2) The value (in terms of original acquisition cost) of all equipment and commodities provided
under this chapter in any fiscal year shall not exceed 30 percent of the funds made available to carry
out this chapter for that fiscal year.”; and
(3) by striking subsection (f).
*46 (b) Assistance to Foreign Countries To Procure Explosives Detection Devices and Other Coun-
terterrorism Technology.-(1) Subject to section 575(b), up to $3,000,000 in any fiscal year may be
made available-
(A) to procure explosives detection devices and other counterterrorism technology; and
(B) for joint counterterrorism research and development projects on such technology conducted
with NATO and major non-NATO allies under the auspices of the Technical Support Working
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Group of the Department of State.
(2) As used in this subsection, the term “major non-NATO allies” means those countries designated
as major non-NATO allies for purposes of section 2350a(i)(3) of title 10, United States Code.
(c) Assistance to Foreign Countries.-Notwithstanding any other provision of law (except section
620A of the Foreign Assistance Act of 1961) up to $1,000,000 in assistance may be provided to a
foreign country for counterterrorism efforts in any fiscal year if-
(1) such assistance is provided for the purpose of protecting the property of the United States Gov-
ernment or the life and property of any United States citizen, or furthering the apprehension of any
individual involved in any act of terrorism against such property or persons; and
**39 (2) the appropriate committees of Congress are notified not later than 15 days prior to the pro-
vision of such assistance.

SEC. 329. DEFINITION OF ASSISTANCE.

For purposes of this title-
(1) the term “assistance” means assistance to or for the benefit of a government of any country that
is provided by grant, concessional sale, guaranty, insurance, or by any other means on terms more
favorable than generally available in the applicable market, whether in the form of a loan, lease,
credit, debt relief, or otherwise, including subsidies for exports to such country and favorable tariff
treatment of articles that are the growth, product, or manufacture of such country; and
(2) the term “assistance” does not include assistance of the type authorized under chapter 9 of part 1
of the Foreign Assistance Act of 1961 (relating to international disaster assistance).

SEC. 330. PROHIBITION ON ASSISTANCE UNDER ARMS EXPORT CONTROL ACT FOR
COUNTRIES NOT COOPERATING FULLY WITH UNITED STATES ANTITERRORISM EF-
FORTS.

Chapter 3 of the Arms Export Control Act (22 U.S.C. 2771 et seq.) is amended by adding at the end
the following:
“Sec. 40A. Transactions With Countries Not Fully Cooperating With United States Antiterrorism
Efforts.-
“(a) Prohibited Transactions.-No defense article or defense service may be sold or licensed for ex-
port under this Act in a fiscal year to a foreign country that the President determines and certifies to
Congress, by May 15 of the calendar year in which that fiscal year begins, is not cooperating fully
with United States antiterrorism efforts.
“(b) Waiver.-The President may waive the prohibition set forth in subsection (a) with respect to a
specific transaction if the President determines that the transaction is essential to the national secur-
ity interests of the United States.”.

*47 TITLE IV-TERRORIST AND CRIMINAL ALIEN REMOVAL AND EXCLUSION

Subtitle A-Removal of Alien Terrorists

SEC. 401. ALIEN TERRORIST REMOVAL.

(a) In General.-The Immigration and Nationality Act is amended by adding at the end the following
new title:
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International Convention for the Suppression of 
the Financing of Terrorism 

Adopted by the General Assembly of the United Nations in 
resolution 54/109 of 9 December 1999 

Preamble 

The States Parties to this Convention, 

Bearing in mind the purposes and principles of the Charter of the 
United Nations concerning the maintenance of international peace 
and security and the promotion of good-neighbourliness and friendly 
relations and cooperation among States, 

Deeply concerned about the worldwide escalation of acts of 
terrorism in all its forms and manifestations, 

Recalling the Declaration on the Occasion of the Fiftieth 
Anniversary of the United Nations, contained in General Assembly 
resolution 50/6 of 24 October 1995, 

Recalling also all the relevant General Assembly resolutions on the 
matter, including resolution 49/60 of 9 December 1994 and its annex 
on the Declaration on Measures to Eliminate International Terrorism, 
in which the States Members of the United Nations solemnly 
reaffirmed their unequivocal condemnation of all acts, methods and 
practices of terrorism as criminal and unjustifiable, wherever and by 
whomever committed, including those which jeopardize the friendly 
relations among States and peoples and threaten the territorial 
integrity and security of States, 

Noting that the Declaration on Measures to Eliminate International 
Terrorism also encouraged States to review urgently the scope of the 
existing international legal provisions on the prevention, repression 
and elimination of terrorism in all its forms and manifestations, with 
the aim of ensuring that there is a comprehensive legal framework 
covering all aspects of the matter, 

Recalling General Assembly resolution 51/210 of 17 December 
1996, paragraph 3, subparagraph (f), in which the Assembly called 
upon all States to take steps to prevent and counteract, through 
appropriate domestic measures, the financing of terrorists and 
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terrorist organizations, whether such financing is direct or indirect 
through organizations which also have or claim to have charitable, 
social or cultural goals or which are also engaged in unlawful 
activities such as illicit arms trafficking, drug dealing and 
racketeering, including the exploitation of persons for purposes of 
funding terrorist activities, and in particular to consider, where 
appropriate, adopting regulatory measures to prevent and counteract 
movements of funds suspected to be intended for terrorist purposes 
without impeding in any way the freedom of legitimate capital 
movements and to intensify the exchange of information concerning 
international movements of such funds, 

Recalling also General Assembly resolution 52/165 of 15 December 
1997, in which the Assembly called upon States to consider, in 
particular, the implementation of the measures set out in paragraphs 
3 (a) to (f) of its resolution 51/210 of 17 December 1996, 

Recalling further General Assembly resolution 53/108 of 8 
December 1998, in which the Assembly decided that the Ad Hoc 
Committee established by General Assembly resolution 51/210 of 17 
December 1996 should elaborate a draft international convention for 
the suppression of terrorist financing to supplement related existing 
international instruments, 

Considering that the financing of terrorism is a matter of grave 
concern to the international community as a whole, 

Noting that the number and seriousness of acts of international 
terrorism depend on the financing that terrorists may obtain, 

Noting also that existing multilateral legal instruments do not 
expressly address such financing, 

Being convinced of the urgent need to enhance international 
cooperation among States in devising and adopting effective 
measures for the prevention of the financing of terrorism, as well as 
for its suppression through the prosecution and punishment of its 
perpetrators, 

Have agreed as follows: 

 
Article 1 

For the purposes of this Convention: 

1. AFunds@ means assets of every kind, whether tangible or 
intangible, movable or immovable, however acquired, and legal 
documents or instruments in any form, including electronic or 
digital, evidencing title to, or interest in, such assets, including, but 
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not limited to, bank credits, travellers cheques, bank cheques, money 
orders, shares, securities, bonds, drafts, letters of credit. 

2. AA State or governmental facility@ means any permanent or 
temporary facility or conveyance that is used or occupied by 
representatives of a State, members of Government, the legislature or 
the judiciary or by officials or employees of a State or any other 
public authority or entity or by employees or officials of an 
intergovernmental organization in connection with their official 
duties. 

3. AProceeds@ means any funds derived from or obtained, directly or 
indirectly, through the commission of an offence set forth in article 
2. 

 
Article 2 

1. Any person commits an offence within the meaning of this 
Convention if that person by any means, directly or indirectly, 
unlawfully and wilfully, provides or collects funds with the intention 
that they should be used or in the knowledge that they are to be used, 
in full or in part, in order to carry out: 

(a) An act which constitutes an offence within the scope of and as 
defined in one of the treaties listed in the annex; or 

(b) Any other act intended to cause death or serious bodily injury to a 
civilian, or to any other person not taking an active part in the 
hostilities in a situation of armed conflict, when the purpose of such 
act, by its nature or context, is to intimidate a population, or to 
compel a government or an international organization to do or to 
abstain from doing any act. 

2. (a) On depositing its instrument of ratification, acceptance, 
approval or accession, a State Party which is not a party to a treaty 
listed in the annex may declare that, in the application of this 
Convention to the State Party, the treaty shall be deemed not to be 
included in the annex referred to in paragraph 1, subparagraph (a). 
The declaration shall cease to have effect as soon as the treaty enters 
into force for the State Party, which shall notify the depositary of this 
fact; 

(b) When a State Party ceases to be a party to a treaty listed in the 
annex, it may make a declaration as provided for in this article, with 
respect to that treaty. 

3. For an act to constitute an offence set forth in paragraph 1, it shall 
not be necessary that the funds were actually used to carry out an 
offence referred to in paragraph 1, subparagraphs (a) or (b). 
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4. Any person also commits an offence if that person attempts to 
commit an offence as set forth in paragraph 1 of this article. 

5. Any person also commits an offence if that person: 

(a) Participates as an accomplice in an offence as set forth in 
paragraph 1 or 4 of this article; 

(b) Organizes or directs others to commit an offence as set forth in 
paragraph 1 or 4 of this article; 

(c) Contributes to the commission of one or more offences as set 
forth in paragraphs 1 or 4 of this article by a group of persons acting 
with a common purpose. Such contribution shall be intentional and 
shall either: 

(i) Be made with the aim of furthering the criminal activity or 
criminal purpose of the group, where such activity or purpose 
involves the commission of an offence as set forth in 
paragraph 1 of this article; or 

(ii) Be made in the knowledge of the intention of the group to 
commit an offence as set forth in paragraph 1 of this article. 

 
Article 3 

This Convention shall not apply where the offence is committed 
within a single State, the alleged offender is a national of that State 
and is present in the territory of that State and no other State has a 
basis under article 7, paragraph 1, or article 7, paragraph 2, to 
exercise jurisdiction, except that the provisions of articles 12 to 18 
shall, as appropriate, apply in those cases. 

 
Article 4 

Each State Party shall adopt such measures as may be necessary: 

(a) To establish as criminal offences under its domestic law the 
offences set forth in article 2; 

(b) To make those offences punishable by appropriate penalties 
which take into account the grave nature of the offences. 

 
Article 5 

1. Each State Party, in accordance with its domestic legal principles, 
shall take the necessary measures to enable a legal entity located in 
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its territory or organized under its laws to be held liable when a 
person responsible for the management or control of that legal entity 
has, in that capacity, committed an offence set forth in article 2. Such 
liability may be criminal, civil or administrative. 

2. Such liability is incurred without prejudice to the criminal liability 
of individuals having committed the offences. 

3. Each State Party shall ensure, in particular, that legal entities liable 
in accordance with paragraph 1 above are subject to effective, 
proportionate and dissuasive criminal, civil or administrative 
sanctions. Such sanctions may include monetary sanctions. 

 
Article 6 

Each State Party shall adopt such measures as may be necessary, 
including, where appropriate, domestic legislation, to ensure that 
criminal acts within the scope of this Convention are under no 
circumstances justifiable by considerations of a political, 
philosophical, ideological, racial, ethnic, religious or other similar 
nature. 

 
Article 7 

1. Each State Party shall take such measures as may be necessary to 
establish its jurisdiction over the offences set forth in article 2 when: 

(a) The offence is committed in the territory of that State; 

(b) The offence is committed on board a vessel flying the flag of that 
State or an aircraft registered under the laws of that State at the time 
the offence is committed; 

(c) The offence is committed by a national of that State. 

2. A State Party may also establish its jurisdiction over any such 
offence when: 

(a) The offence was directed towards or resulted in the carrying out 
of an offence referred to in article 2, paragraph 1, subparagraph (a) 
or (b), in the territory of or against a national of that State; 

(b) The offence was directed towards or resulted in the carrying out 
of an offence referred to in article 2, paragraph 1, subparagraph (a) 
or (b), against a State or government facility of that State abroad, 
including diplomatic or consular premises of that State; 

(c) The offence was directed towards or resulted in an offence 
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referred to in article 2, paragraph 1, subparagraph (a) or (b), 
committed in an attempt to compel that State to do or abstain from 
doing any act; 

(d) The offence is committed by a stateless person who has his or her 
habitual residence in the territory of that State; 

(e) The offence is committed on board an aircraft which is operated 
by the Government of that State. 

3. Upon ratifying, accepting, approving or acceding to this 
Convention, each State Party shall notify the Secretary-General of 
the United Nations of the jurisdiction it has established in accordance 
with paragraph 2. Should any change take place, the State Party 
concerned shall immediately notify the Secretary-General. 

4. Each State Party shall likewise take such measures as may be 
necessary to establish its jurisdiction over the offences set forth in 
article 2 in cases where the alleged offender is present in its territory 
and it does not extradite that person to any of the States Parties that 
have established their jurisdiction in accordance with paragraphs 1 or 
2. 

5. When more than one State Party claims jurisdiction over the 
offences set forth in article 2, the relevant States Parties shall strive 
to coordinate their actions appropriately, in particular concerning the 
conditions for prosecution and the modalities for mutual legal 
assistance. 

6. Without prejudice to the norms of general international law, this 
Convention does not exclude the exercise of any criminal jurisdiction 
established by a State Party in accordance with its domestic law. 

 
Article 8 

1. Each State Party shall take appropriate measures, in accordance 
with its domestic legal principles, for the identification, detection and 
freezing or seizure of any funds used or allocated for the purpose of 
committing the offences set forth in article 2 as well as the proceeds 
derived from such offences, for purposes of possible forfeiture. 

2. Each State Party shall take appropriate measures, in accordance 
with its domestic legal principles, for the forfeiture of funds used or 
allocated for the purpose of committing the offences set forth in 
article 2 and the proceeds derived from such offences. 

3. Each State Party concerned may give consideration to concluding 
agreements on the sharing with other States Parties, on a regular or 
case-by-case basis, of the funds derived from the forfeitures referred 
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to in this article.

4. Each State Party shall consider establishing mechanisms whereby 
the funds derived from the forfeitures referred to in this article are 
utilized to compensate the victims of offences referred to in article 2, 
paragraph 1, subparagraph (a) or (b), or their families. 

5. The provisions of this article shall be implemented without 
prejudice to the rights of third parties acting in good faith. 

 
Article 9 

1. Upon receiving information that a person who has committed or 
who is alleged to have committed an offence set forth in article 2 
may be present in its territory, the State Party concerned shall take 
such measures as may be necessary under its domestic law to 
investigate the facts contained in the information. 

2. Upon being satisfied that the circumstances so warrant, the State 
Party in whose territory the offender or alleged offender is present 
shall take the appropriate measures under its domestic law so as to 
ensure that person=s presence for the purpose of prosecution or 
extradition. 

3. Any person regarding whom the measures referred to in paragraph 
2 are being taken shall be entitled to: 

(a) Communicate without delay with the nearest appropriate 
representative of the State of which that person is a national or which 
is otherwise entitled to protect that person=s rights or, if that person is 
a stateless person, the State in the territory of which that person 
habitually resides; 

(b) Be visited by a representative of that State; 

(c) Be informed of that person=s rights under subparagraphs (a) and 
(b). 

4. The rights referred to in paragraph 3 shall be exercised in 
conformity with the laws and regulations of the State in the territory 
of which the offender or alleged offender is present, subject to the 
provision that the said laws and regulations must enable full effect to 
be given to the purposes for which the rights accorded under 
paragraph 3 are intended. 

5. The provisions of paragraphs 3 and 4 shall be without prejudice to 
the right of any State Party having a claim to jurisdiction in 
accordance with article 7, paragraph 1, subparagraph (b), or 
paragraph 2, subparagraph (b), to invite the International Committee 
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of the Red Cross to communicate with and visit the alleged offender.

6. When a State Party, pursuant to the present article, has taken a 
person into custody, it shall immediately notify, directly or through 
the Secretary-General of the United Nations, the States Parties which 
have established jurisdiction in accordance with article 7, 
paragraph 1 or 2, and, if it considers it advisable, any other interested 
States Parties, of the fact that such person is in custody and of the 
circumstances which warrant that person=s detention. The State 
which makes the investigation contemplated in paragraph 1 shall 
promptly inform the said States Parties of its findings and shall 
indicate whether it intends to exercise jurisdiction. 

 
Article 10 

1. The State Party in the territory of which the alleged offender is 
present shall, in cases to which article 7 applies, if it does not 
extradite that person, be obliged, without exception whatsoever and 
whether or not the offence was committed in its territory, to submit 
the case without undue delay to its competent authorities for the 
purpose of prosecution, through proceedings in accordance with the 
laws of that State. Those authorities shall take their decision in the 
same manner as in the case of any other offence of a grave nature 
under the law of that State. 

2. Whenever a State Party is permitted under its domestic law to 
extradite or otherwise surrender one of its nationals only upon the 
condition that the person will be returned to that State to serve the 
sentence imposed as a result of the trial or proceeding for which the 
extradition or surrender of the person was sought, and this State and 
the State seeking the extradition of the person agree with this option 
and other terms they may deem appropriate, such a conditional 
extradition or surrender shall be sufficient to discharge the obligation 
set forth in paragraph 1. 

 
Article 11 

1. The offences set forth in article 2 shall be deemed to be included 
as extraditable offences in any extradition treaty existing between 
any of the States Parties before the entry into force of this 
Convention. States Parties undertake to include such offences as 
extraditable offences in every extradition treaty to be subsequently 
concluded between them. 

2. When a State Party which makes extradition conditional on the 
existence of a treaty receives a request for extradition from another 
State Party with which it has no extradition treaty, the requested 
State Party may, at its option, consider this Convention as a legal 
basis for extradition in respect of the offences set forth in article 2. 
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Extradition shall be subject to the other conditions provided by the 
law of the requested State. 

3. States Parties which do not make extradition conditional on the 
existence of a treaty shall recognize the offences set forth in article 2 
as extraditable offences between themselves, subject to the 
conditions provided by the law of the requested State. 

4. If necessary, the offences set forth in article 2 shall be treated, for 
the purposes of extradition between States Parties, as if they had 
been committed not only in the place in which they occurred but also 
in the territory of the States that have established jurisdiction in 
accordance with article 7, paragraphs 1 and 2. 

5. The provisions of all extradition treaties and arrangements 
between States Parties with regard to offences set forth in article 2 
shall be deemed to be modified as between States Parties to the 
extent that they are incompatible with this Convention. 

 
Article 12 

1. States Parties shall afford one another the greatest measure of 
assistance in connection with criminal investigations or criminal or 
extradition proceedings in respect of the offences set forth in article 
2, including assistance in obtaining evidence in their possession 
necessary for the proceedings. 

2. States Parties may not refuse a request for mutual legal assistance 
on the ground of bank secrecy. 

3. The requesting Party shall not transmit nor use information or 
evidence furnished by the requested Party for investigations, 
prosecutions or proceedings other than those stated in the request 
without the prior consent of the requested Party. 

4. Each State Party may give consideration to establishing 
mechanisms to share with other States Parties information or 
evidence needed to establish criminal, civil or administrative liability 
pursuant to article 5. 

5. States Parties shall carry out their obligations under paragraphs 1 
and 2 in conformity with any treaties or other arrangements on 
mutual legal assistance or information exchange that may exist 
between them. In the absence of such treaties or arrangements, States 
Parties shall afford one another assistance in accordance with their 
domestic law. 

 
Article 13 
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None of the offences set forth in article 2 shall be regarded, for the 
purposes of extradition or mutual legal assistance, as a fiscal offence. 
Accordingly, States Parties may not refuse a request for extradition 
or for mutual legal assistance on the sole ground that it concerns a 
fiscal offence. 

 
Article 14 

None of the offences set forth in article 2 shall be regarded for the 
purposes of extradition or mutual legal assistance as a political 
offence or as an offence connected with a political offence or as an 
offence inspired by political motives. Accordingly, a request for 
extradition or for mutual legal assistance based on such an offence 
may not be refused on the sole ground that it concerns a political 
offence or an offence connected with a political offence or an 
offence inspired by political motives. 

 
Article 15 

Nothing in this Convention shall be interpreted as imposing an 
obligation to extradite or to afford mutual legal assistance, if the 
requested State Party has substantial grounds for believing that the 
request for extradition for offences set forth in article 2 or for mutual 
legal assistance with respect to such offences has been made for the 
purpose of prosecuting or punishing a person on account of that 
person=s race, religion, nationality, ethnic origin or political opinion 
or that compliance with the request would cause prejudice to that 
person=s position for any of these reasons. 

 
Article 16 

1. A person who is being detained or is serving a sentence in the 
territory of one State Party whose presence in another State Party is 
requested for purposes of identification, testimony or otherwise 
providing assistance in obtaining evidence for the investigation or 
prosecution of offences set forth in article 2 may be transferred if the 
following conditions are met: 

(a) The person freely gives his or her informed consent; 

(b) The competent authorities of both States agree, subject to such 
conditions as those States may deem appropriate. 

2. For the purposes of the present article: 

(a) The State to which the person is transferred shall have the 
authority and obligation to keep the person transferred in custody, 
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unless otherwise requested or authorized by the State from which the 
person was transferred; 

(b) The State to which the person is transferred shall without delay 
implement its obligation to return the person to the custody of the 
State from which the person was transferred as agreed beforehand, or 
as otherwise agreed, by the competent authorities of both States; 

(c) The State to which the person is transferred shall not require the 
State from which the person was transferred to initiate extradition 
proceedings for the return of the person; 

(d) The person transferred shall receive credit for service of the 
sentence being served in the State from which he or she was 
transferred for time spent in the custody of the State to which he or 
she was transferred. 

3. Unless the State Party from which a person is to be transferred in 
accordance with the present article so agrees, that person, whatever 
his or her nationality, shall not be prosecuted or detained or 
subjected to any other restriction of his or her personal liberty in the 
territory of the State to which that person is transferred in respect of 
acts or convictions anterior to his or her departure from the territory 
of the State from which such person was transferred. 

 
Article 17 

Any person who is taken into custody or regarding whom any other 
measures are taken or proceedings are carried out pursuant to this 
Convention shall be guaranteed fair treatment, including enjoyment 
of all rights and guarantees in conformity with the law of the State in 
the territory of which that person is present and applicable provisions 
of international law, including international human rights law. 

 
Article 18 

1. States Parties shall cooperate in the prevention of the offences set 
forth in article 2 by taking all practicable measures, inter alia, by 
adapting their domestic legislation, if necessary, to prevent and 
counter preparations in their respective territories for the commission 
of those offences within or outside their territories, including: 

(a) Measures to prohibit in their territories illegal activities of 
persons and organizations that knowingly encourage, instigate, 
organize or engage in the commission of offences set forth in article 
2; 

(b) Measures requiring financial institutions and other professions 
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involved in financial transactions to utilize the most efficient 
measures available for the identification of their usual or occasional 
customers, as well as customers in whose interest accounts are 
opened, and to pay special attention to unusual or suspicious 
transactions and report transactions suspected of stemming from a 
criminal activity. For this purpose, States Parties shall consider: 

(i) Adopting regulations prohibiting the opening of accounts 
the holders or beneficiaries of which are unidentified or 
unidentifiable, and measures to ensure that such institutions 
verify the identity of the real owners of such transactions; 

(ii) With respect to the identification of legal entities, requiring 
financial institutions, when necessary, to take measures to 
verify the legal existence and the structure of the customer by 
obtaining, either from a public register or from the customer or 
both, proof of incorporation, including information concerning 
the customer=s name, legal form, address, directors and 
provisions regulating the power to bind the entity; 

(iii) Adopting regulations imposing on financial institutions 
the obligation to report promptly to the competent authorities 
all complex, unusual large transactions and unusual patterns of 
transactions, which have no apparent economic or obviously 
lawful purpose, without fear of assuming criminal or civil 
liability for breach of any restriction on disclosure of 
information if they report their suspicions in good faith; 

(iv) Requiring financial institutions to maintain, for at least 
five years, all necessary records on transactions, both domestic 
or international. 

2. States Parties shall further cooperate in the prevention of offences 
set forth in article 2 by considering: 

(a) Measures for the supervision, including, for example, the 
licensing, of all money-transmission agencies; 

(b) Feasible measures to detect or monitor the physical cross-border 
transportation of cash and bearer negotiable instruments, subject to 
strict safeguards to ensure proper use of information and without 
impeding in any way the freedom of capital movements. 

3. States Parties shall further cooperate in the prevention of the 
offences set forth in article 2 by exchanging accurate and verified 
information in accordance with their domestic law and coordinating 
administrative and other measures taken, as appropriate, to prevent 
the commission of offences set forth in article 2, in particular by: 

(a) Establishing and maintaining channels of communication 
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between their competent agencies and services to facilitate the secure 
and rapid exchange of information concerning all aspects of offences 
set forth in article 2; 

(b) Cooperating with one another in conducting inquiries, with 
respect to the offences set forth in article 2, concerning: 

(i) The identity, whereabouts and activities of persons in 
respect of whom reasonable suspicion exists that they are 
involved in such offences; 

(ii) The movement of funds relating to the commission of such 
offences. 

4. States Parties may exchange information through the International 
Criminal Police Organization (Interpol). 

 
Article 19 

The State Party where the alleged offender is prosecuted shall, in 
accordance with its domestic law or applicable procedures, 
communicate the final outcome of the proceedings to the Secretary-
General of the United Nations, who shall transmit the information to 
the other States Parties. 

 
Article 20 

The States Parties shall carry out their obligations under this 
Convention in a manner consistent with the principles of sovereign 
equality and territorial integrity of States and that of non-intervention 
in the domestic affairs of other States. 

 
Article 21 

Nothing in this Convention shall affect other rights, obligations and 
responsibilities of States and individuals under international law, in 
particular the purposes of the Charter of the United Nations, 
international humanitarian law and other relevant conventions. 

 
Article 22 

Nothing in this Convention entitles a State Party to undertake in the 
territory of another State Party the exercise of jurisdiction or 
performance of functions which are exclusively reserved for the 
authorities of that other State Party by its domestic law. 
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Article 23 

1. The annex may be amended by the addition of relevant treaties 
that: 

(a) Are open to the participation of all States; 

(b) Have entered into force; 

(c) Have been ratified, accepted, approved or acceded to by at least 
twenty-two States Parties to the present Convention. 

2. After the entry into force of this Convention, any State Party may 
propose such an amendment. Any proposal for an amendment shall 
be communicated to the depositary in written form. The depositary 
shall notify proposals that meet the requirements of paragraph 1 to 
all States Parties and seek their views on whether the proposed 
amendment should be adopted. 

3. The proposed amendment shall be deemed adopted unless one 
third of the States Parties object to it by a written notification not 
later than 180 days after its circulation. 

4. The adopted amendment to the annex shall enter into force 30 
days after the deposit of the twenty-second instrument of ratification, 
acceptance or approval of such amendment for all those States 
Parties having deposited such an instrument. For each State Party 
ratifying, accepting or approving the amendment after the deposit of 
the twenty-second instrument, the amendment shall enter into force 
on the thirtieth day after deposit by such State Party of its instrument 
of ratification, acceptance or approval. 

 
Article 24 

1. Any dispute between two or more States Parties concerning the 
interpretation or application of this Convention which cannot be 
settled through negotiation within a reasonable time shall, at the 
request of one of them, be submitted to arbitration. If, within six 
months from the date of the request for arbitration, the parties are 
unable to agree on the organization of the arbitration, any one of 
those parties may refer the dispute to the International Court of 
Justice, by application, in conformity with the Statute of the Court. 

2. Each State may at the time of signature, ratification, acceptance or 
approval of this Convention or accession thereto declare that it does 
not consider itself bound by paragraph 1. The other States Parties 
shall not be bound by paragraph 1 with respect to any State Party 
which has made such a reservation. 
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3. Any State which has made a reservation in accordance with 
paragraph 2 may at any time withdraw that reservation by 
notification to the Secretary-General of the United Nations. 

 
Article 25 

1. This Convention shall be open for signature by all States from 10 
January 2000 to 31 December 2001 at United Nations Headquarters 
in New York. 

2. This Convention is subject to ratification, acceptance or approval. 
The instruments of ratification, acceptance or approval shall be 
deposited with the Secretary-General of the United Nations. 

3. This Convention shall be open to accession by any State. The 
instruments of accession shall be deposited with the Secretary-
General of the United Nations. 

 
Article 26 

1. This Convention shall enter into force on the thirtieth day 
following the date of the deposit of the twenty-second instrument of 
ratification, acceptance, approval or accession with the Secretary-
General of the United Nations. 

2. For each State ratifying, accepting, approving or acceding to the 
Convention after the deposit of the twenty-second instrument of 
ratification, acceptance, approval or accession, the Convention shall 
enter into force on the thirtieth day after deposit by such State of its 
instrument of ratification, acceptance, approval or accession. 

 
Article 27 

1. Any State Party may denounce this Convention by written 
notification to the Secretary-General of the United Nations. 

2. Denunciation shall take effect one year following the date on 
which notification is received by the Secretary-General of the United 
Nations. 

 
Article 28 

The original of this Convention, of which the Arabic, Chinese, 
English, French, Russian and Spanish texts are equally authentic, 
shall be deposited with the Secretary-General of the United Nations 
who shall send certified copies thereof to all States. 
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IN WITNESS WHEREOF, the undersigned, being duly authorized 
thereto by their respective Governments, have signed this 
Convention, opened for signature at United Nations Headquarters in 
New York on 10 January 2000. 

 
Annex 

1. Convention for the Suppression of Unlawful Seizure of Aircraft, 
done at The Hague on 16 December 1970. 

2. Convention for the Suppression of Unlawful Acts against the 
Safety of Civil Aviation, done at Montreal on 23 September 1971. 

3. Convention on the Prevention and Punishment of Crimes against 
Internationally Protected Persons, including Diplomatic Agents, 
adopted by the General Assembly of the United Nations on 14 
December 1973. 

4. International Convention against the Taking of Hostages, adopted 
by the General Assembly of the United Nations on 17 December 
1979. 

5. Convention on the Physical Protection of Nuclear Material, 
adopted at Vienna on 3 March 1980. 

6. Protocol for the Suppression of Unlawful Acts of Violence at 
Airports Serving International Civil Aviation, supplementary to the 
Convention for the Suppression of Unlawful Acts against the Safety 
of Civil Aviation, done at Montreal on 24 February 1988. 

7. Convention for the Suppression of Unlawful Acts against the 
Safety of Maritime Navigation, done at Rome on 10 March 1988. 

8. Protocol for the Suppression of Unlawful Acts against the Safety 
of Fixed Platforms located on the Continental Shelf, done at Rome 
on 10 March 1988. 

9. International Convention for the Suppression of Terrorist 
Bombings, adopted by the General Assembly of the United Nations 
on 15 December 1997. 

  

Copyright (c) 1999 
United Nations
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Effective: December 17, 2004 

 
United States Code Annotated Currentness 

Title 8. Aliens and Nationality (Refs & Annos) 
 Chapter 12. Immigration and Nationality (Refs & Annos) 

 Subchapter II. Immigration 
 Part II. Admission Qualifications for Aliens; Travel Control of Citizens and Aliens 

 § 1189. Designation of foreign terrorist organizations 
 
(a) Designation 
 

(1) In general 
 

The Secretary is authorized to designate an organization as a foreign terrorist organization in accordance with this 
subsection if the Secretary finds that-- 

 
(A) the organization is a foreign organization; 

 
(B) the organization engages in terrorist activity (as defined in section 1182(a)(3)(B) of this title or terrorism (as 
defined in section 2656f(d)(2) of Title 2 2), or retains th e capability and intent to engage in terrorist activ ity or 
terrorism) [FN1]; and 

 
(C) the terrorist activ ity or terrorism of the organization threatens the security of United States nationals or the 
national security of the United States. 

 
(2) Procedure 

 
(A) Notice 

 
(i) To congressional leaders 

 
Seven days before making a designation under this subsection, the Secretary shall, by classified communica-
tion, notify the Speaker and Minority Leader of the House of Representatives, the President pro tempore, Ma-
jority Leader, and Minority Leader of the Senate, and the members of the relevant committees of the House of 
Representatives and the Senate, in  writing, of the intent to  designate an o rganization under this subsection, 
together with the findings made under paragraph (1) with respect to that organization, and the factual basis 
therefor. 

 
(ii) Publication in Federal Register 

 
The Secretary shall publish the designation in the Federal Register seven days after providing the notification 
under clause (i). 
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(B) Effect of designation 
 

(i) For purposes of section 2339B of Title 18, a designation under this subsection shall take effect upon publica-
tion under subparagraph (A)(ii). 

 
(ii) Any designation under this subsection shall cease to have effect upon an Act of Congress disapproving such 
designation. 

 
(C) Freezing of assets 

 
Upon notification under paragraph (2)(A)(i), the Secretary of the Treasury may require United States financial 
institutions possessing or controlling any assets of any foreign organization included in the notification to block 
all financial transactions involving those assets until further directive from either the Secretary of the Treasury, 
Act of Congress, or order of court. 

 
(3) Record 

 
(A) In general 

 
In making a designation under this subsection, the Secretary shall create an administrative record. 

 
(B) Classified information 

 
The Secretary may consider classified information in making a designation under this subsection. Classified in-
formation shall not be subject to disclosure for such time as it remains classified, except that such information 
may be disclosed to a court ex parte and in camera for purposes of judicial review under subsection (c) of this 
section. 

 
(4) Period of designation 

 
(A) In general 

 
A designation under this subsection shall be effective for all purposes until revoked under paragraph (5) or (6) 
or set aside pursuant to subsection (c) of this section. 

 
(B) Review of designation upon petition 

 
(i) In general 

 
The Secretary shall review the designation of a foreign terrorist organization under the procedures set forth in 
clauses (iii) and (iv) if the designated organization files a petition for revocation within the petition period de-
scribed in clause (ii). 

 
(ii) Petition period 

 
For purposes of clause (i)-- 

 
(I) if the designated organization has not previously filed a petition for revocation under this subparagraph, 
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the petition period begins 2 years after the date on which the designation was made; or 
 

(II) if the designated organization has previously filed a petition for revocation under this subparagraph, the 
petition period begins 2 years after the date of the determination made under clause (iv) on that petition. 

 
(iii) Procedures 

 
Any foreign terrorist organization that submits a petition for revocation under this subparagraph must provide 
evidence in that petition that the relevant circumstances described in paragraph (1) are sufficiently different 
from the circum stances that were t he basis for the designation such that a revocation with respect to t he or-
ganization is warranted. 

 
(iv) Determination 

 
(I) In general 

 
Not later than 180 days after receiving a petition for revocation submitted under this subparagraph, the Sec-
retary shall make a determination as to such revocation. 

 
(II) Classified information 

 
The Secretary may consider classified information in making a determination in response to a p etition for 
revocation. Classified information shall not be subject to disclosure for such time as i t remains classified, 
except that such information may be disclosed to a court ex parte and in camera for purposes of judicial re-
view under subsection (c) of this section. 

 
(III) Publication of determination 

 
A determination made by the Secretary under this clause shall be published in the Federal Register. 

 
(IV) Procedures 

 
Any revocation by the Secretary shall be made in accordance with paragraph (6). 

 
(C) Other review of designation 

 
(i) In general 

 
If in a 5-year period no review has taken place under subparagraph (B), the Secretary shall review the desig-
nation of the foreign terrorist organization in order to determine whether such designation should be revoked 
pursuant to paragraph (6). 

 
(ii) Procedures 

 
If a review does not take  place pursuant to subparagraph (B) in response  to a petition for re vocation that i s 
filed in accordance with that subparagraph, then the review shall be conducted pursuant to procedures estab-
lished by the Secretary. T he results of s uch review and the applicable procedures shall not be reviewable in 
any court. 
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(iii) Publication of results of review 

 
The Secretary shall publish any determination made pursuant to this subparagraph in the Federal Register. 

 
(5) Revocation by Act of Congress 

 
The Congress, by an Act of Congress, may block or revoke a designation made under paragraph (1). 

 
(6) Revocation based on change in circumstances 

 
(A) In general 

 
The Secretary may revoke a designation made under paragraph (1) at any time, and shall revoke a designation 
upon completion of a review conducted pursuant to subparagraphs (B) and (C) of paragraph (4) if the Secretary 
finds that-- 

 
(i) t he ci rcumstances that were the basis for the designation have changed in such a  manner as to warrant 
revocation; or 

 
(ii) the national security of the United States warrants a revocation. 

 
(B) Procedure 

 
The procedural requirements of para graphs (2) an d (3) shall apply to a revocation under this paragraph. Any 
revocation shall take effect on the date specified in the revocation or upon publication in the Federal Register if 
no effective date is specified. 

 
(7) Effect of revocation 

 
The revocation of a designation under paragraph (5) or (6) shall not affect any action or proceeding based on con-
duct committed prior to the effective date of such revocation. 

 
(8) Use of designation in trial or hearing 

 
If a designation under this subsection has become effective under paragraph (2)(B) a defendant in a c riminal ac-
tion or an alien in a removal proceeding shall not be permitted to raise any question concerning the validity of the 
issuance of such designation as a defense or an objection at any trial or hearing. 

 
(b) Amendments to a designation 
 

(1) In general 
 

The Sec retary may am end a desi gnation u nder t his s ubsection if the Secretary finds that t he o rganization h as 
changed its name, adopted a new alias, dissolved and then reconstituted itself under a different name or names, or 
merged with another organization. 

 
(2) Procedure 
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Amendments made to a designation in accordance with paragraph (1) shall be effective upon publication in the 
Federal Register. Subparagraphs (B) and (C) of subsection (a)(2) of this section shall apply to an amended desig-
nation upon such publication. Paragraphs (2)(A)(i), (4), (5), (6), (7), and (8) of subsection (a) of this section shall 
also apply to an amended designation. 

 
(3) Administrative record 

 
The administrative record shall be corrected to include the amendments as well as an y additional relevant infor-
mation that supports those amendments. 

 
(4) Classified information 

 
The Secretary may consider classified information in a mending a designation in accordance with this subsection. 
Classified information shall not be subject to disclosure for such time as it remains classified, except that such in-
formation may be disclosed to a court ex parte and in camera for purposes of judicial review under subsection (c) 
of this section. 

 
(c) Judicial review of designation 
 

(1) In general 
 

Not later than 30 days after publication in the Federal Register of a designation, an amended designation, or a de-
termination in response to a petition for revocation, the designated organization may seek judicial review in the 
United States Court of Appeals for the District of Columbia Circuit. 

 
(2) Basis of review 

 
Review under this subsection shall be based so lely upon the administrative record, ex cept that the Government 
may submit, for ex parte and in camera review, classified information used in making the designation, amended 
designation, or determination in response to a petition for revocation. 

 
(3) Scope of review 

 
The Court shall hold unlawful and set aside a designation, amended designation, or determination in response to a 
petition for revocation the court finds to be-- 

 
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

 
(B) contrary to constitutional right, power, privilege, or immunity; 

 
(C) in excess of statutory jurisdiction, authority, or limitation, or short of statutory right; 

 
(D) lacking substantial support in the administrative record taken as a whole or in classified information submit-
ted to the court under paragraph (2), [FN2] or 

 
(E) not in accord with the procedures required by law. 
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(4) Judicial review invoked 
 

The pendency of an action for judicial review of a designation, amended designation, or determination in response 
to a petition for revocation shall not affect the application of this section, unless the court issues a final order set-
ting aside the designation, amended designation, or determination in response to a petition for revocation. 

 
(d) Definitions 
 
As used in this section-- 
 

(1) the term “classified information” has the meaning given that term in section 1(a) of the Classified Information 
Procedures Act (18 U.S.C. App.); 

 
(2) the term “national security” means the national defense, foreign relations, or economic interests of the United 
States; 

 
(3) the term “relevant committees” means the Committees on the Judiciary, Intelligence, and Foreign Relations of 
the Senate and the Committees on the Judiciary, Intelligence, and International Relations of the House of Repre-
sentatives; and 

 
(4) the term “ Secretary” means the Secretary of State, in  consultation with the Secretary of th e Treasury and the 
Attorney General. 

 
CREDIT(S) 
 
(June 27, 1952, c. 477 , Title II, ch. 2, § 219, as add ed Apr. 24, 1996, Pub.L. 104-132, Title III, § 302(a), 110 Stat. 
1248, and amended Sept. 30, 1996, Pub.L. 104-208, Div. C, Title III, § 356, Title VI, § 671(c)(1), 110 Stat. 3009-
644, 3009-722; Oct. 26, 2001, Pub.L. 107-56, Title IV, § 411(c), 115 Stat. 349; Dec. 17, 2004, Pub.L. 108-458, Title 
VII, § 7119(a) to (c), 118 Stat. 3801 to 3803.) 
 

[FN1] So in original. The closing parenthesis probably should follow “section 1182(a)(3)(B) of this title”. 
 

[FN2] So in original. The comma probably should be a semicolon. 
 
HISTORICAL AND STATUTORY NOTES 
 
Revision Notes and Legislative Reports 
 
1996 Acts. Senate Report No. 104-179 and House Conference Report No. 104-518, see 1996 U.S. Code Cong. and 
Adm. News, p. 924. 
 
2004 Acts. House Conference Report No. 108-796, see 2004 U.S. Code Cong. and Adm. News, p. 3178. 
 
Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. S51. 
 
References in Text 
 
Section 1(a) of the Classified Information Procedures Act, referred to in subsec. (d)(1), is section 1(a) of Pub.L. 95-
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456, Oct. 15 , 1980, 94 Stat. 2025, as amended, which is classified  to Appendix 3 to Title 1 8, Crimes and Criminal 
Procedure. 
 
Codifications 
 
Another section 411(c) of Pub.L. 107-56 enacted provisions set out as an Effective Date of 2001 Amendment note 
under 8 U.S.C.A. § 1182. 
 
Amendments 
 
2004 Amendments. Subsec. (a)(3)(B). Pub.L. 108-458, § 7119(c)(1)(A), struck out “subsection (b)” and inserted “ 
subsection (c)”. 
 
Subsec. (a)(4). Pub.L. 108-458, § 7119(a), rewrote par. (4), which previously read: 
 
“(4) Period of designation 
 

“(A) In general 
 

“Subject to paragraphs (5) and (6), a designation under this subsection shall be effect ive for all purposes for a 
period of 2 years beginning on the effective date of the designation under paragraph (2)(B). 

 
“(B) Redesignation 

 
“The Secretary may redesignate a forei gn organization as  a foreign terrorist organization for an ad ditional 2-
year period at the end of the 2-year period referred to in subparagraph (A) (but not sooner than 60 days prior to 
the termination of su ch period) upon a fi nding that the relevant circumstances described in paragraph (1) still  
exist. The Secretary also may redesignate such organization at the end of any 2-year redesignation period (but 
not sooner than 60 days prior to  the termination of such period) for an additional 2-year period upon a finding 
that the relevant circumstances described in paragraph (1) still exist. Any redesignation shall be effective imme-
diately following the end of the prior 2-year designation or redesignation period unless a different effective date 
is provided in such redesignation. The procedural requirements of paragraphs (2) and (3) shall apply to a redes-
ignation under this subparagraph.” 

 
Subsec. (a)(6)(A). Pub.L. 108-458, § 7119(c)(1)(B)(i), in the matter preceding clause (i), struck out “or a redesigna-
tion made under paragraph (4)(B)” and inserted “at any time, and shall revoke a designation upon completion of a 
review conducted pursuant to subparagraphs (B) and (C) of paragraph (4)”. 
 
Subsec. (a)(6)(A)(i). Pub.L. 108-458, § 7119(c)(1)(B)(ii), struck out “or redesignation” following “were the basis for 
the designation”. 
 
Subsec. (a)(7). Pub.L. 108-458, § 7119(c)(1)(C), struck out “, or the revocation of a redesignation under paragraph 
(6),” following “The revocation of a designation under paragraph (5) or (6),”. 
 
Subsec. (a)(8). Pub.L. 108-458, § 7119(c)(1)(D), rewrote par. (8), which formerly read: 
 
“(8) Use of designation in trial or hearing 
 

“If a designation under this subsection has become effective under paragraph (2)(B), or if a re designation under 
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this subsection has become effective under paragraph (4)(B), a defendant in a criminal action or an  alien in a re-
moval proceeding shall not be permitted to raise any question concerning the validity of the issuance of such des-
ignation or redesignation as a defense or an objection at any trial or hearing.” 

 
Subsec. (b). Pub.L. 108-458, § 7119(b)(2), inserted new subsec. (b). Former subsec. (b) redesignated (c). 
 
Subsec. (c). Pub.L. 108-458, § 7119(b)(1), redesignated subsec. (b) as subsec. (c). Former subsec. (c) redesignated 
(d). 
 
Pub.L. 108-458, § 7119(c)(2), rewrote subsec. (c) as so redesignated, which previously read: 
 
“(c) Judicial review of designation 
 

“(1) In general 
 

“Not later than 30 days after publication of the designation in the Federal Register, an organization designated 
as a foreign terrorist organization may seek judicial review of the designation in the United States Court of Ap-
peals for the District of Columbia Circuit. 

 
“(2) Basis of review 

 
“Review under this subsection shall be based solely upon the administrative record, except that the Government 
may submit, for ex parte and in camera review, classified information used in making the designation. 

 
“(3) Scope of review 

 
“The Court shall hold unlawful and set aside a designation the court finds to be-- 

 
“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

 
“(B) contrary to constitutional right, power, privilege, or immunity; 

 
“(C) in excess of statutory jurisdiction, authority, or limitation, or short of statutory right; 

 
“(D) lacking substantial support in the administrative record taken as a w hole or in classified information sub-
mitted to the court under paragraph (2), [So in original. The comma should probably be a semicolon.] or 

 
“(E) not in accord with the procedures required by law. 

 
“(4) Judicial review invoked 
 

“The pendency of an action for judicial rev iew of a d esignation shall no t affect th e application o f this section, 
unless the court issues a final order setting aside the designation.” 

 
Subsec. (d). Pub.L. 108-458, § 7119(b)(1), redesignated subsec. (c) as new subsec. (d). 
 
2001 Amendments. Subsec. (a). Pub.L. 107-56, § 411(c), rewrote subsec. (a) which formerly read: 
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“(a) Designation 
 
“(1) In general 
 

“The Secretary is aut horized to designate an organization as a foreign terrorist organization in accordance wi th 
this subsection if the Secretary finds that-- 

 
“(A) the organization is a foreign organization; 

 
“(B) the organization engages in terrorist activity (as defined in section 1182(a)(3)(B) of this title); and 

 
“(C) the terrorist activity of the organization threatens the security of United States nationals or the national se-
curity of the United States. 

 
“(2) Procedure 
 

“(A) Notice 
 

“Seven days before making a desi gnation under this subsection, the Se cretary shall, by classified communica-
tion-- 

 
“(i) notify the Speaker and Minority Leader of the House of Representatives, the President pro tempore, Major-
ity Leader, and Minority Leader of the Senate, and the members of t he relevant committees, in writing, of the 
intent to designate a fo reign organization under this subsection, together wi th the findings made under para-
graph (1) with respect to that organization, and the factual basis therefor; and 

 
“(ii) seven days after such notification, publish the designation in the Federal Register. 

 
“(B) Effect of designation 

 
“(i) For purposes of section 2339B of Title 18, a designation under this subsection shall take effect upon publi-
cation under subparagraph (A). 

 
“(ii) Any designation under this subsection shall cease to ha ve effect upon a n Act of Congress disapproving 
such designation. 

 
“(C) Freezing of assets 

 
“Upon notification under paragraph (2), the Secretary of the Treasury may require United States financial insti-
tutions possessing or controlling any assets of any foreign organization included in the notification to block all 
financial transactions involving those assets until further directive from either the Secretary of the Treasury, Act 
of Congress, or order of court. 

 
“(3) Record 
 

“(A) In general 
 

“In making a designation under this subsection, the Secretary shall create an administrative record. 
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“(B) Classified information 

 
“The Secretary may consider classified  information in making a designation under this subsection. Classified 
information shall not be subject to disclosure for such time as it remains classified, except that such information 
may be disclosed to a court ex parte and in camera for purposes of judicial review under subsection (c) of this 
section. 

 
“(4) Period of designation 
 

“(A) In general 
 

“Subject to paragraphs (5) and (6), a designation under this subsection shall be effect ive for all purposes for a 
period of 2 years beginning on the effective date of the designation under paragraph (2)(B). 

 
“(B) Redesignation 

 
“The Secretary may redesignate a forei gn organization as  a foreign terrorist organization for an ad ditional 2-
year period at the end of the 2-year period referred to in subparagraph (A) (but not sooner than 60 days prior to 
the termination of su ch period) upon a fi nding that the relevant circumstances described in paragraph (1) still  
exist. The procedural requirements of paragraphs (2) and (3) shall apply to a redesignation under this subpara-
graph. 

 
“(5) Revocation by Act of Congress 
 

“The Congress, by an Act of Congress, may block or revoke a designation made under paragraph (1). 
 
“(6) Revocation based on change in circumstances 
 

“(A) In general 
 

“The Secretary may revoke a designation made under paragraph (1) if the Secretary finds that-- 
 

“(i) the circumstances that were the basis for the designation have changed in such a manner as to warrant revo-
cation of the designation; or 

 
“(ii) the national security of the United States warrants a revocation of the designation. 

 
“(B) Procedure 

 
“The procedural requirements of paragraphs (2) through (4) shall apply to a revocation under this paragraph. 

 
“(7) Effect of revocation 
 

“The revocation of a designation under paragraph (5) or (6) shall not af fect any act ion or proceeding based on 
conduct committed prior to the effective date of such revocation. 

 
“(8) Use of designation in trial or hearing 
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“If a designation under this subsection has become effective under paragraph (1)(B), a defendant in a criminal ac-
tion shall not be pe rmitted to rai se any question concerning the validity of t he issuance of suc h designation as a 
defense or an objection at any trial or hearing.” 

 
1996 Amendments. Subsec. (b)(3)(D), (E). Pub.L. 104-208, § 356, added subpars. (D) and (E). 
 
Pub.L. 104-208, § 671(c)(1), made change in nomenclature not requiring change in text. 
 
Effective and Applicability Provisions 
 
2001 Amendments. Amendment by Pub.L. 107-56 effective Oct . 26, 2001, and applicable to actions taken by an 
alien b efore, on , or after Oct. 2 6, 200 1, and  to  all alien s, reg ardless of date o f en try o r attempted en try in to th e 
United States, in removal proceedings on or after such date (except for proceedings in which there has been a fi nal 
administrative decision before such date) or seeking admission to the United States on or after suc h date, with spe-
cial rules and exceptions, see Pub.L. 107-56, § 411(c), set out as a note under 8 U.S.C.A. § 1182. 
 
1996 Acts. Amendment by section 356 of Div. C of Pub.L. 104-208 effective as if included in enactment of Pub.L. 
104-132, Title IV, Subtitle A, § 401, Apr. 24, 1996, 110 Stat. 1258, see section 358 of Div. C of Pub.L. 104-208, set 
out as a note under section 1182 of this title. 
 
Section 671(c)(7) of Div. C of Pub.L. 104-208 provided that: “The amendments made by this subsection [amending 
this section and section 1105a and 1252a of this title] shall take effect as if included in the enactment of subtitle A of 
title IV of AEPDA [probably means AEDPA, which is subtitle A of Title I o f Pub.L. 104-132, which was approved 
Apr. 24, 1996].” 
 
Savings Provisions 
 
Pub.L. 108-458, Title VII, §  7119(d), Dec. 17, 2004, 118 Stat. 3803, provided that: “For purposes of applying sec-
tion 219 of the Immigration and Nationality Act [this section] on or after the date of enactment of this Act [Dec. 17. 
2004], the term 'designation', as used in that section [this section], includes all redesignations made pursuant to sec-
tion 219(a)(4)(B) of the Immigration and Nationality Act (8 U.S.C. 1189(a)(4)(B)) [subsec. (a)(4)(B) of this section] 
prior to the date of enactment of this Act [Dec. 17, 2004], and such redesignations shall continue to be effective until 
revoked as pro vided in  paragraph (5 ) or (6 ) of section  219(a) o f the Immig ration and Nationality Act (8  U.S.C. 
1189(a)) [paragraph (5) or (6) of subsec. (a) of this section].” 
 
Abolition of Immigration and Naturalization Service and Transfer of Functions 
 
For abolition of Immigration and Naturalization Service, transfer of functions, and treatment of related references, 
see note set out under 8 U.S.C.A. § 1551. 
 
Severability of Provisions 
 
If any provision of Division C of Pub.L. 104-208 or the application of such provision to any person or circumstances 
is held to be unconstitutional, the remainder of Division C of Pub.L. 104-208 and the application of the provisions of 
Division C of  Pub.L. 104-208 to any person or circumstance not to be a ffected thereby, see section 1(e) of Pub.L. 
104-208, set out as a note under section 1101 of this title. 
 
CROSS REFERENCES 
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