
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF FLORIDA

Case Number: 11-cv-21871-M GC

TRACFONE W IRELESS, INC.,

a Delaware Corporation,

Plaintiffs

JOHN DOES 1-5, XYZ COM PANIES l-5

Defendants. j

ORDER PERM ITTING SERVICE OF SUBPOENA
PURSUANT TO ARTICLE 10(a) OF THE HAGUE CONVENTION

This cause having come before the Court on the M otion of Plaintiff TracFone W ireless,

Inc. (çil-racFone'' or iiplaintiff'') for entl'y of an order permitting service of a subpoena for tlle

production of documents pursuant to Article l 0(a) of the Hague Service Convention of 1 5

November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or

Commercial Matters (the iil-lague Service Convention'') on TD Financial Group Bank, together

with any affiliates, subsidiaries, parents, sister companies or organizations, officers, managers,

employees, accountants, agents, attorneys and/or representatives, including, but not limited to,

The Toronto-Dominion Bank (collectively, CSTD Bank''):

Backeround

In their motion, TracFone notes that it filed a iilohn Doe'' complaint in this action against

certain yet unknown individuals and/ or business entities that TracFone alleges are engaged in

what TracFone describes as an illegal scheme relating to the sale of TracFone mobile telephone

airtime. which TracFone describes as the i'lllegal Airtime Fraud Schemev'' (us'dc generally,

Complaint, DE 1!.
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Along with its complaint, TracFone filed a Motion for Expedited Discovery, (DE 5), to

allow TracFone to learn the identities of defendants John Does l-5 and XYZ Companies 1 -5

which this Cotlrt granted on May 25, 201 1 , (DE 6).

TracFone's instant motion and the declaration of its attorney, Aaron S. W eiss, notes that

through the expedited discovery process that this Court approved, TracFone believes it has

learned that one of the John Doe defendants maintained a bank account with TD Bank, through

which he receives funds for his participation in the lllegal Airtime Fraud Scheme. TracFone

further notes that, based on this information- and pursuant to the Court's M ay 25th Order

Tracf-one served TD Bank with a Subpoena Duces Tecum For Production of Documents

Without a Deposition (hereinafter, the ''Subpoena'') on September l4, 20l 1 via process server in

Florida. TracFone notes that it believes that the information requested in the Subpoena will

Iikely confirm the name and current address of that islohn Doe'' defendant, the identity of other

co-conspirators through their banking information, and assist in determ ining the scope of this

John Doe's illicit transactions.

ln response to the Subpoena, M r. W eiss indicates that he received a telephone call from

Barbara Morgan of TD Bank's legal department, stating that the Subpoena had to be served on

TD Bank in Canada. See Declaration of Aaron S. W eiss. Tracf-one notes that while it disagrees

with this positicm, it believes that most expeditious manner it can retrieve the requested

documents, is by obtaining an order from this Court allowing service of a subpoena on TD Bank

in Canada by international express mail pursuant to 1 0(a) of the Hague Service Convention.

ln order to address to TracFone's request, the Court must address three questions: (l) can

service of Iegal documents be made by mail under Article l 0(a) of the Hague Convention; (2) if

so, can such a manner of service be used in Canada; and, (3) can such a manner of service be

employed to serve subpoenas?
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Service by lnternational Express M ail

Under Article 10(a) of the Haaue Convention

The first question this Court must address is: provided the destination country does not

object, can U.S. legal documents be served by mail pursuant to Article 10(a) of the Hague

Service Convention? At the outset, this Court held that the transmittal of documents for service

abroad must be made pursuant to the provisions of the Hague Service Convention.

Volkswagenwek Akitengesellscha.ft v. Schlunk, 486 U.S. 694, 705 ( 1 988).

However, while service through the central authority of the destination state is one way to

effectuate service under the Hague Service Convention, as another division in this district noted

in a published opinion earlier this year, iiin addition to service through the Central Authority of

each country, Article l 0(a) of the Hague Service Convention provides that, if the State of

destination does not object, the Hague Convention does not change the freedom to send judicial

documents, by postal channels. directly to persons abroad.'' TracFone Wireless, Inc. v. Sunstrlke

Intern., L td., 27? F.R.D. 697, 699 (S.D. Fla. 201 1) (internal punctuation omitted) (citing

TracFone Wireless, Inc. v, Bequator Corp., L /#., 7 1 7 F. Supp. 2d 1 307, 1 309 (S.D. Fla. 20 1 0).

As an initial matter, this Court notes that Eleventh Circuit has not addressed the issue.

This Court observes that the detailed opinions by Judge M artinez's opinicm in TracFone v.

Sunstrlke and Judge Hoeveler's opinion in TracFone v. Bequator are consistent with opinions

from numerous district courts including the Southern District of Florida within the Eleventh

Circuit that have found that Article 10(a) of the Hague Service Convention permits service by

mail unless the country has Objected to this method. See Julien v, Williams. No. 1 0-CV-2358T-

TBM, 2010 W L 51 74535. *2 (M.D. Fla. 2010) (authorizing service by mail); Conax Florida

Corp. v. Astrium L td., 499 F. Supp. 2d 1287, 1293 (M.D. Fla. 2007) (authorizing service by mail

upon finding that bdArticle 1 0(a) is applicable to service of process.''); f estrade v. US., 945
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F. Supp. 2d 1 557 (S.D. Fla. 1996) (service of IRS petition by mail satisfied Hague Service

Convention); see also s'c/lff/)r v. Mazda Motor Corp., l 92 F.R.D. 335, 338 (N.D. Ga. 2000)

(service of process by mail is permitted under Article 1 0(a); Coblentz GM c/b-reightliner, Inc. v.

General Motors Corp.s 724 F. Supp. 1 364, 1 372-73 (M.D. Ala, 1 989) (finding service of process

by mail was permissible under Article 10(a) of the Hague Service Convention).

The Court further notes that while the Eleventh Circuit has not examined the issue, three

federal circuit courts have agreed that service by mail is permissible under the Hague Service

convention. In the first federal appellate decision to consider the issue, in Ackermann v, Levine,

788 F.2d 830, 839-40 (2d Cir. 1986), the Second Circuit concluded that the word iisend'' was

intended to mean kiservice.'' In a more detailed opinion several years later, the Ninth Circuit

agreed in Brockmeyer v. May 383 F.2d 798 (9th Cir. 2004). ln Brockmeyer, the court

considered the purpose of the Convention and concluded that the word û'send'' in Article 1 0(a)

includes service of process. Brockmeyer, 383 F.2d at 802. The court relied on commentaries on '

the history of the negotiations Ieading to the Hague Service Convention and a letter written by

the State Department disagreeing with contrary authority. The Seventh Circuit has agreed with

this opinion in dicta. See Research Systems Corp. v. IPSOS Publicite, 276 F.3d 9 l 4, 926 (7th

Cir. 2002), cer/. denied, 537 U.S. 878, 123 S. Ct. 78, (2002).

This Court is aware that contrary authority exists on this issue, including from Judge

Altonaga in Intelsat Corp. v. Multivision FP- ffc, 736 F. Supp. 2d 1334, 1342-43 (S.D. Fla.

2010). However, after reviewing the many decisions On the issue and the evidence TracFone

submits in support of the instant motion, the Court finds that the conclusion that service by mail

is not permitted undcr Article 10(a) is at odds with the ofhcial position of the United States

Department of State and subsequent decisions from this District. Specifically, the Court accords

significant weight to a letter submitted on March 14, 1990 by Alan J. Kreczko (the idlkreczko Letter'')
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the then incumbent Iegal advisor to the Department of State, wrote a letter to the National Center for

State Courts, criticizing the Eighth Circuit's decision in Bankston v. Toyota M otor Cory , 889 F.2d

1 72 (8th Cir. 1989), where the Eighth Circuit compared the use of the word çûsend'' in article l 0(a) to

the use of the words ûtserve'' or tsservice'' throughotlt the rest of the convention and concluded that the

difference was intentional. 1d. at l 74. The Kreczko Letter asserted Department of State's position

that the Bankston decision was incorrect and concluded that permitting service by mail would spare

plaintiffs in the United States time and expense.

TracFone's motion is supported by a copy of the Kreczko Letter, which M r. W eiss

vb x  G
indicates in his declaration he obtainedlFreedom of Information Act Request to the U.S.

Department of State. TracFone notes, in particular, that Judge Altonaga did not have the benefit

of the difficult to locate Kreczko Letter in lntelsat. By contrast, this important and potentially

iitipping the scales'' piece of information was presented to Judge M artinez in Sunstrike and to

Judge Hoeveler in Bequator, which may explain the different results between the different

divisions of the same district.

ln the Kreczko Letler, the United States Department of State concluded that permitting

service by mail would spare plaintiffs in the United States time and expense. Furthermore, the

United States Department of State noted that a Japanese delegate at a meeting of new Hague

Convention members expressed Japan's position on Article I 0(a), which was that service by mail

did not violate Japan's judicial sovereignty. Kreczko, on behalf of the Department of State,

asked the Center to distribute his letter to the state courts. The Kreczko Letter is particularly

significant because of the Iongstanding proposition that the views of the State Department should

be given special weight in construing treaties. See, e.g., Sumitomo Shoji Am., lnc. v. Avagliano,

457 U.S. l 76, l 84-85 ( 1 982); Bush v. United States (The Yulu), 71 F.2d 635, 636 (5th Cir. l 934);
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see also l RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES

j 1 12 cmt. c, at 59 (1 987).

Accordingly, this Court answers the first question posed by the instant motion in the

affirmative- service by mail can be made under Article 10(a) of the Hague Service Convention,

provided that the destination country does not object to such manner of service.

Service Under Article lota) Can Be Effectuated in Canada

The next question this Court must address is can U.S. legal documents be served by mail

in Canada pursuant to Article I 0(a) of the Hague Service Convention? TD Bank is a citizen of or

incorporated in Canada. ûsj-l-lhe United States and Canada are both signatories to the gl-lague

Service Conventionl (19691 20 U.S.T. 36 1, T.I.A.S. No. 6638, the terms which govern such

cross-border service of process are set forth thereunder.'' Jerge v. Potter, No. 99-CV-031 2E(F),

2000 WL l 160459, * l (W .D.N.Y. Aug. l 1, 2000).

Based on its review of the cases cited in the instant motion and the additional evidence

TracFone submitted, this Court finds that Canada does not object to Article 10(a) and,

accordingly, permits service by international express mail. See, e.g., Girafa.com, Inc.

Smartdevil Inc., 728 F. Supp. 2d 537, 543 (D. Del. 20l 0) (ddunder Article 10 of the Hague

Convention, Canada does not object to service by postal channelsx''); Mccormick v. Apache, Inc.,

No. 5:09CV49, 2009 WL 2985470, *2 (N.D. W.Va. Sept. 15, 2009) (iscanada, the destination

country in this case, does not object to service under Article 1 0,55)., Anderson v. Canarail, lnc.,

No. 05 CV 3828, 2005 WL 2454072,* 4 (S.D.N.Y. Oct. 6, 2005) (Hague Convention allows

service by mail in Canada); Sibley v. Alcan, Inc., 400 F. Supp. 2d l 05 1, l 055 (N.D. Ohio 2005)

(isservice of process by registered mail . . . to a Canadian defendant is permitted by Article

l 0(a)''); Dimensional Communications, Inc.. v. Oz Optics L td., 2 1 8 F. Supp. 2d 653, 656 (D. N.J.

2002) (finding Canada allows methods of service in Article 1 0 of the Convention); See also,
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State Department circular, hlp://travel.state.gov/law/judicial/judicial 682.htmI, (stating ii-rhe

last direct method of serving U.S. legal documents in Canada is by International Registered Mail.

The United States Postal Service instructions on International Registered Mail include

information on mail service to Canada.

sovereignty grounds.').

Canada does not object to this form of service on

Accordingly, this Court answers the second question posed by the instant motion in the

affirmative service of U.S. Iegal documents by mail in Canada can be made under Article 10(a)

of the Hague Service Convention.

Subpoenas Can Be Served Bv M ail Under Article 10(a)

The last question this Court must address is; can U.S. subpoenas be served by mail

pursuant to Article 10(a)? The text of the Hague Service Convention refers to Sijudicial

documents.'' M oreover, service of a subpoena on a foreign non-party in a foreign country is

perm issive under the Hague Service Convention. See Medlmmune, LLC v. PDL Biopharma,

lnc., No. C08-05590, 2010 W L 2 1791 54, *2 (N.D. Cal. May 27, 201 0); Aristocrat Leisure Ltd. v.

Deutsche Bank Trust Co. Americas, 262 F.R.D. 293, 307 (S.D.N.Y 2009). Accordingly, the

Court finds that the Hague Service Conventicm is not Iimited to service of process alone.

The Court notes that such manner of service is consistent with federal court opinions in

Florida that have found that service of a Rule 45 subpoena need not be effectuated by personal

delivery on the person being snbpoenaed. See Codrington v. Anheuser-Busch, lnc., No. 98-

24l 7-ClV-T-26F, 1999 WL 1043861, # l (M.D. Fla. Oct. 15, l 999) (finding that there is iino

need for personal service of Rule 45 subpoena so long as service is made in a manner that

reasonably insures actualreceipt of the subpoena by the witness'' and expressly rejecting a

finding from a Florida bankruptcy court that iia subpoena cannot be effectively served by mail

even if sent by certitsed maiI.''); In re Falcon Air Exp., fnc., No. 06-1 l 877-BKC-AJC, 2008 WL
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2038799, *4 (Bkrtcy. S.D. Fla. May 8, 2008) (similarly rejecting argument that/Rule 45

subpoena requires personal service and finding that service was suftscient where it iiwas

reasonably calculated to insure receipt of the subpoena by the witness.'')

Accordingly, this Court answers the third question posed by the instant motion in the

afGrmative service of a U.S. subpoena by mail can be made under Article 10(a) of the Hague

Service Convention, provided the destination country does not object to service of foreign Iegal

documents by mail.

Relief

Having reviewed the Plaintiff's M otion,and being otherwise duly advised in the
c:43t#

prem ises, it is hereby, ORDERED and ADJUDGED that the Motion is GRANTED. The

Court hereby ORDERS that:

(a) Pursuant to Article 10(a) of the HagueService Convention, TracFone shall be

permitted to serve TD Bank with a subpoena and any other judicial documents via United States

postal service international cxpress mail, return receipt requested.

(b) TD Bank shall have seven (7) working days after ré ipt to respond to the

subpoena.

D NE AND ORDERED in Chambers at M iami, Fl ida this day of

1

201 1 .
. 9

u . Z

'- W($ï('ûv  t.-rofncû/
uni +c$ >4-* 1 dljkslf

Copiesfurnished to: Counsel ofRecord
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