
  On information and belief, KBP-1 SP. ZO.O is involved in a bankruptcy proceeding in1

Poland and has not joined in this motion. 
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

JAN DOMANUS and )
ANDREW KOZLOWSKI, both )
Individually and Derivatively on behalf of )
KRAKOW BUSINESS PARK SP. Z O.O., )
et al., )    08 C 4922

)
Plaintiffs, )

)    Judge Elaine Bucklo
v. )

)    Magis. Judge Nan R. Nolan
DEREK LEWICKI, et al., )  

)
Defendants, )

)
and KRAKOW BUSINESS PARK SP. Z O.O., )
et all, )

)
Derivative Defendants. )

MEMORANDUM OF LAW IN SUPPORT OF 
MOTION TO QUASH AND FOR OTHER RELIEF

Krakow Business Park, SP. Z O.O. (hereafter "KBP") and  KBP-2, 3, 5, 6, 7, 8, and 11

SP. Z O.O. (the "KBP subsidiaries") (collectively, "the Movants") have filed a motion to quash

the plaintiffs’ returns of service which are filed with this court as docket entries 224, and 226-32

(copies are attached to the Motion to Quash as Exhibits 1 and 2).   This memorandum is offered1

in support of that motion.
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I. The Allegations of the Third Amended Complaint

 Plaintiffs allege that KBP is a corporation organized in 1997 under the laws of Poland and

engaged in the business of developing certain real estate in Krakow, Poland. (Third Amended

Complaint ("TAC"), par. 22, 28.)  Plaintiffs further allege that KBP owns twelve subsidiaries

(i.e., KBP- 1 through 11 and KBP-TT) that were also incorporated in Poland "on or about

September 5, 2000," TAC, par. 23.  They assert that they have ownership interests in KBP and

its subsidiaries, that the defendants improperly dominate and control KBP and the KBP

subsidiaries and that the defendants have engaged in various schemes to defraud the plaintiffs (see

e.g., TAC, pars. 1, 22, 28, 31, 34, 157.  The significant difference between the Third Amended

Complaint and its earlier versions is that plaintiff have added the Movants as derivative defendants

(TAC, pars. 2, 21-23).  

Because it is the Movants’ interests that are at stake in the derivative claims and they would

be bound by the outcome of the case if jurisdiction is found to exist, they have the right to

challenge the court’s jurisdiction, venue, the plaintiffs’ shareholder’s standing, the form of service

used to obtain jurisdiction over them, and the relief prayed for by the plaintiffs.  Sobba v. Elmen,

462 F. Supp. 2d 944, 950 (E.D. Ark 2006); National Bankers Life Ins. Co. v. Adler, 324 S.W.2d

35, 38 (Tex. Civ. App. San Antonio 1959); Patrick v. Alacer Corp, 167 Cal.App.4th 995, 1005

(Cal. App. 4  Dist. 2008); Swenson v. Thibaut, 39 N.C. App. 77, 105 (N.C. Ct. App./ 1978).th

II. The Applicable Law

This court must have personal jurisdiction over the foreign Movants before it has the power

to enter any order affecting their rights.  Personal jurisdiction exists only if two conditions are

met: a) the foreign Movants have minimum contacts with Illinois such that requiring them to
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appear and defend in Illinois does not offend traditional notions of fair play and substantial justice,

and b) the Movants must be properly served with summons and complaint pursuant to the rules

(or they must have waived proper service).  International Shoe v. State of Washington, 326 U.S.

310 (1945).  Illinois has the same rule,  Palen v. Daewoo Motor Co., 358 Ill. App. 3d 649 (1st

Dist. 2005).  

The plaintiffs have the burden of demonstrating a factual basis for this court’s exercise of

jurisdiction over the foreign Movants.  The plaintiffs’ Third Amended Complaint fails to plead any

facts establishing that the Movants have directed their activities to Illinois.  The plaintiffs’

allegations, together with the facts established in the affidavits attached to the motion to quash,

establish that Movants have no minimum contacts in Illinois.  Even if the Movants were subject

to the jurisdiction of this court, Movants have not been properly served pursuant to the rules, and

they have not waived proper service.  Therefore, the returns of service must be quashed.

A. KBP and the KBP Subsidiaries Have No Minimum Contacts In Illinois

The plaintiff has the burden of demonstrating that jurisdiction exists over foreign

defendants. Steel Warehouse v. Leach, 154 F.3d. 712 (7th Cir. 1998);  S.T.R. Industries, Inc. v.

Palmer Industries, Inc., 1996 WL 717469 (N.D. Ill. 1996).  The plaintiff’s failure to make a

prima facie showing that the court has jurisdiction requires  the dismissal of the plaintiff’s claims.

Id.  The plaintiffs have failed to make such a prima facie showing.

At a minimum, the plaintiffs must establish that a “substantial connection" exists

between the defendants challenging jurisdiction and the forum State.  The defendants’ contacts

must result from their actions which are "purposefully directed toward the forum State,” Asahi

Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 102, 112 (1987).  Courts have developed
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several factors to analyze the reasonableness of subjecting a foreign defendant to a local court’s

jurisdiction. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985). Chief among them is

the inconvenience placed on the defendant if it forced to litigate in the forum.  Ticketmaster-

New York, Inc. v. Alioto, 26 F.3d 201, 210 (1st Cir. 1994).  It is patently "inconvenient" for

the Movants, who have no connection with Illinois, to be forced to appear and defend this

action in Illinois. 

The plaintiffs allege that KBP and the KBP subsidiaries are Polish corporations engaged

in the business of developing and managing developed real estate in Poland.  In addition to

those facts, Movants attached two affidavits presenting additional facts related to the business

of the Movants and their lack of any substantial connection to Illinois.  The affidavits are

signed by Dariusz Burek, the President (and only officer) of KBP (Exhibit 3, par.1; Exhibit 4,

pars. 1-2).  These affidavits confirm that KBP is engaged in commercial real estate develop-

ment in Poland and that the KBP subsidiary companies are engaged in the leasing and sale of

developed real estate (office buildings) in Poland (Exhibit 3, pars. 2-3).  They further establish

that the Movants do not market their products outside of Poland (id., par. 5), that the Movants

maintain their books and records in Poland (id., pars. 6-7),  conduct their shareholders

meetings and board of directors meeting in Poland (id., pars. 8-9), and maintain all of their

assets in Poland (id., par. 11).

The mere fact that defendant Richard Swiech, who is a board member of KBP (but not

the KBP subsidiaries), resides in Illinois does not cause KBP to be doing business here nor

does it result in KBP having any substantial connections here.   If sending corporate officers to

the forum state for the purpose of contract negotiations and training, purchasing products from
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the forum, and accepting money drawn on bank located in the forum state is insufficient to

establish general jurisdiction over a foreign corporation, then clearly having a board member

merely reside in the forum state is insufficient to subject the Movants to the jurisdiction of this

court.  See,  Helicopteros Nacionales de Colombia, S. A. v. Hall, 466 U.S. 408, 416 (1984).  

The facts establish that the Movants are not amenable to suit in Illinois.  Because this

court cannot exercise personal jurisdiction over the Movants, there is no need to address the

question of whether the means used by plaintiff to serve them complies with Fed. R. Civ.

Proc. 4.  Consequently, the returns of service must be quashed and the case dismissed as to the

Movants.

B. The Purported Service on Movants Failed to Comply with Rule 4

Assuming, arguendo, that movants could be subject to this court’s jurisdiction if they

were properly served with summons, the means employed by the plaintiffs to effect service

failed to comply with the applicable rules.  Therefore, the returns of summons must be

quashed and the claims dismissed. 

Rule 4 provides, in material part, that a foreign corporation may be served, a) in the

manner provided by Rule 4(e)(1) for serving individuals, or b) by delivering a copy of the

summons and complaint, 

to an officer, a managing or general agent, or any other agent
authorized by appointment or by law to receive service of process
and - if the agent is one authorized by statute and the statute so
requires - by also mailing a copy of each to the defendant...
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Illinois law similarly provides that service on a private corporation shall be effected by

"leaving a copy of the process with its registered agent or any other officer or agent of the

corporation found anywhere in the state," 735 ILCS 5/2-204.2

The summonses in question (Exhibits 1 and 2 attached to the Motion to Quash) are

addressed  as follows: "Attention: Officer or Agent,  ul. Krakowska 280, 32-080 Zabierzow,

Poland."  They were not served on those persons or at that address.  Instead, plaintiffs caused

the summons to be delivered to defendant Richard Swiech at his home in Mundelein, Illinois. 

Whether that constitutes good service depends on whether Mr. Swiech is an officer or agent

authorized to receive service for each of the Movants.   

The plaintiffs allege that Richard Swiech "was a KBP shareholder" and, on information

and belief, owns "a beneficial interest in some portion of the KBP shares now registered in

defendant Adam Swiech’s name, TAC, par. 8.  Plaintiffs further allege that Mr. Swiech  is "a

member of KBP’s management board," id.    Thus, the plaintiffs allege that Mr. Sweich is, a)3

a former shareholder, b) maybe a beneficial shareholder, and c) a member of KBP’s board of

directors. 

It is beyond reasonable debate that the plaintiffs cannot serve a corporation by serving a

former shareholder.  It is equally clear that service on a corporation may not be achieved by
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delivering a summon and complaint to a "beneficial owner" of shares of the corporation. 

Therefore,  service of summons on KBP through service on Mr. Swiech based on his capacity

as a former, and possibly present beneficial owner, of shares fails to comply with Rule 4 as a

matter of law.  

Both Illinois and the federal rules require that a summons be served on a corporate

officer or agent authorized to accept service of summons.  The plaintiffs do not allege that Mr.

Swiech is an officer of KBP or any of the KBP subsidiaries.  The Burek affidavit (Exhibit 4,

pars. 1-2, 4) establishes that Swiech is not an officer of KBP and is not authorized to accept

service of process.  The plaintiffs also do not allege that Swiech is a member of the board of

directors of any the KBP subsidiaries.  The Burek affidavit (Exhibit 4, par. 6) makes clear that

he is not.   Hence, no officer, director or agent of the KBP subsidiaries authorized to accept

service has been served with process.  Therfore, the returns of service on the KBP subsidiaries

must be quashed.  That leaves only the issue of whether plaintiffs’ service on Mr. Sweich, who

is a member of KBP’s board of directors, constitutes good service on KBP. 

Members of boards of directors are not considered to be agents authorized to accept

service absent an appointment to do so or evidence of them having done so.  Pacific Lanes,

Inc. v. Bowling Proprietors Assn., 248 F. Supp. 347, 349 (D. Or. 1965); Romand v.

Zimmerman, 881 F. Supp. 806 (N.D.N.Y 1995); Radiant Burners, Inc. v. American Gas

Assn., Inc., 1958 U.S. Dist. LEXIS 4198 (N.D. Ill. May 9, 1958); Sarelas v. Fagerburg, 316

Ill. App. 606 (Ill. App. Ct. 1942).  

For proper service to be made on an "agent" of a corporation, the agent in question

must have "actual authority" to accept process.  See,  United States v. Norden Enterprises,
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LLC, 2002 WL 1632633 (N.D. Ill. 2002), Wuebbels v. Professional Liability Ins. Co. of

America, 2006 WL 2583712 (S.D. Ill. 2006).  The doctrine of "apparent authority" has no

application to the issue of service of process.  Annuity Plan of the International Union of

Operating Engineers Local 649, 2008 WL 4491951 (C.D. Ill. 2008).  Because Mr. Sweich

does not have actual authority to receive service of summons on behalf of any of the Movants,

the returns of service are deficient as a matter of law.4

C. There Is No Presumption Of Proper Service on Movants

When a corporation is sued, the process server’s return is not controlling with regard to

either the fact of agency or the agent’s authority to receive service.  The party asserting agency

bears the burden of proving agency and the agent’s authority.  Chung v. Tarom, S.A. 990 F.

Supp. 581, 583-84 (N.D. Ill. 1998).  This is because agency involves matters presumptively

not within the personal knowledge of the server.  Therefore, the lack of agency may be placed

in issue by a mere denial by the defendant.  See,  Island Terrace Apartments v. Keystone

Service Co., 35 Ill. App. 3d 95 (1  Dist. 1975).   st

The only evidence before this court demonstrates that Mr. Swiech is not an agent of

KBP authorized to accept service on behalf of the corporation (see Exhibit 4, par.4).  There

are no facts before the court demonstrating that Mr. Swiech is an officer or authorized agent of

any of the KBP subsidiaries.  Therefore, service on the subsidiary corporations must be

quashed.
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Finally, even if Richard Swiech was authorized to accept service for KBP and/or the

KBP subsidiaries, serving him did not effect service on those companies, because serving a

corporation through an agent whose interests are alleged to be antagonistic to the corporation is

ineffective. See, Johnson v. Psaltakis, 2006 U.S. Dist. LEXIS 58977 (N.D. Ill. Aug. 3, 2006);

Guaranteed Air Freigh & Forwarding v. Promotional Materials, 1986 U.S. Dist. LEXIS

16437 (N.D. Ill. Dec. 15, 1986); Personal Loan & Savings Bank v. Schuett, 299 Ill. App. 421

(1st Dist. 1939).

The plaintiffs specifically allege that they consider defendant Richard Swiech’s interest

to be antagonistic to KBP. For example, in the first paragraph of their complaint, plaintiffs

allege “This case arises from a complex fraudulent scheme led by Defendants Derek Lewicki

and Richard Swiech…, and Adam Swiech, to gain control of, loot and lauder the assets of,

Krakow Business Park Sp. z.o.o. and its wholly-owned subsidiaries.” (TAC,  par. 1) 

Plaintiffs further allege that, “Beginning in 1997, Lewicki, Richard Swiech and Adam Swiech

devised and…implemented a scheme to defraud.…KBP and its subsidiaries.” (id., par. 79). 

Therefore, defendant Richard Swiech was not a proper person to serve as agent for KBP and

the KBP subsidiaries.  5
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III. Conclusion

For the foregoing reasons, KBP and the KBP subsidiaries urge this court to enter an

order quashing the returns of service on the Movants.

RESPECTFULLY SUBMITTED,

KBP and the KBP subsidiaries

/s/ John A. Dienner                                

John A. Dienner
Kubasiak, Fylstra, Thorpe & Rotunno, P.C.
20 S. Clark St., Suite 2900
Chicago, IL 60603
(312) 630-9600
(312) 630-7939 fax
jdienner@kftrlaw.com
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