
British companies are often
fearful of being dragged into
civil litigation in the United
States, and rightly so.

Sometimes they fear trusting their fate to
the wisdom of a jury1. Sometimes they
fear the expense of litigation under what
US lawyers call the American Rule – in
all but exceptional cases, each party must
pay its own attorney’s fees2. But most
often, they fear the cost and burden of
having to engage in pre-trial discovery.

More than 10 years ago, the
Committee on Rules of Practice and
Procedure of the Judicial Conference of
the United States found that “the cost of
discovery represents approximately 50%
of the litigation costs in all cases, and as
much as 90% of the litigation costs in the
cases where discovery is actively
employed.”3 The costs have only gone up
as lawyers have increasingly pushed the
limits of discovery of the troves of
electronically stored information residing
on every business’s computer network.

But if the US pre-trial discovery
system has one redeeming virtue for
British firms, it is the US courts’ readiness
to give judicial assistance to them in
British or other foreign proceedings and
to make available to them the powerful
tools of pre-trial discovery used in US
litigation. The purpose of this article is to
give British lawyers a nuts-and-bolts
guide to the use of US discovery in
connection with UK litigation.

The judicial assistance statute
The United States has a comprehensive
judicial assistance statute that authorises
pre-trial discovery for use in foreign
litigations. The statute provides as
follows (key phrases are in italics)4:

(a) The district court of the district in
which a person resides or is found may
order him to give his testimony or
statement or to produce a document or
other thing for use in a proceeding in a
foreign or international tribunal, including
criminal investigations conducted before

formal accusation. The order may be
made pursuant to a letter rogatory
issued, or request made, by a foreign or
international tribunal or upon the
application of any interested person and
may direct that the testimony or
statement be given, or the document or
other thing be produced, before a person
appointed by the court. By virtue of his
appointment, the person appointed has
power to administer any necessary oath
and take the testimony or statement. The
order may prescribe the practice and
procedure, which may be in whole or
part the practice and procedure of the
foreign country or the international
tribunal, for taking the testimony or
statement or producing the document or
other thing. To the extent that the order
does not prescribe otherwise, the
testimony or statement shall be taken,
and the document or other thing
produced, in accordance with the Federal
Rules of Civil Procedure.

A person may not be compelled to

Using US pre-trial
discovery to your
advantage
Pre-trial discovery for US proceedings is an enormous burden, and
demands a structured approach. Theodore Folkman of Hanify & King
and Penny Gilbert of Powell & Gilbert LLP explain how you can handle
transatlantic discovery effectively.

C
D

R 
(C

om
m

er
ci

al
 D

isp
ut

e 
Re

so
lu

tio
n)

 - 
w

w
w

.c
dr

-n
ew

s.c
om

www.cdr-news.com

© Global Legal Group Limited 2011. All rights reserved.



give his testimony or statement or to
produce a document or other thing in
violation of any legally applicable privilege.

(b) This chapter does not preclude a
person within the United States from
voluntarily giving his testimony or
statement, or producing a document or
other thing, for use in a proceeding in a
foreign or international tribunal before
any person and in any manner acceptable
to him.

Can you obtain the discovery?
1. Is the target a “person” for purposes of the
statute?

The first question is whether the person
or entity with the information you seek is
a “person” for purposes of the statute.
The answer to this question will be yes in
almost every case. The term “person” is
defined very broadly and includes
corporations, companies, partnerships,
associations, and other business entities5.
All US for-profit and non-profit business
entities should qualify as persons under
this broad standard.

However, the United States itself is not
a “person” for purposes of the statute,
because the word “person” does not
include the sovereign unless there is
some indication of a legislative intent that
the sovereign should be included6.
Presumably the 50 states are similarly
excluded from the statute, since the same
rule of statutory construction applies to
them7. So you will not be able to use the
statute to obtain discovery from the
United States or any of the states.

Of course, one could always try to
evade this restriction by seeking
discovery from an individual
government officer rather than from the

government itself, but many federal
agencies have adopted regulations under
which they can refuse to comply with
subpoenas under most circumstances8.
Many of the regulations give the
government extremely broad discretion
to refuse to comply9. And while it is
technically possible to challenge an
agency’s application of its own
regulation, such a challenge faces a very
high hurdle. So depending on the
particular agency regulations, it may not
be possible to obtain the information you
seek from a governmental source under
the statute.

It is worth exploring (though beyond
the scope of this article) whether a
request under the Freedom of
Information Act10 might bear fruit. An
FOIA request has the advantage of
procedural simplicity – a requester need
not satisfy any of the statutory
prerequisites discussed in this article.

2. Is the foreign proceeding of the right kind?

The statute requires that the discovery be
“for use in a proceeding in a foreign or
international tribunal”. Perhaps the most
important open question under the
statute for UK lawyers regarding the
definition of “tribunal” in the statute is
whether private arbitral panels qualify as
“tribunals”. Prior to 2004, it was more or
less clear that they did not. Two of the
regional Courts of Appeals had so held,
and no appellate courts had held to the
contrary11.

But in light of certain dicta in the
Supreme Court’s 2004 decision in Intel
Corp v Advanced Micro Devices Inc12, the
lower courts have since divided on the
question13. In light of the split of

authority and the lack of appellate
precedent, the law on this point is
unsettled, barring clarification from
Congress or the Supreme Court, or
development of a consensus view among
the Courts of Appeals.

If in doubt, perhaps the best approach
is to seek judicial assistance in one of the
districts where a court has held that an
international arbitration is within the
scope of the statute (e.g. Massachusetts,
Delaware, Minnesota, or the Northern
District of Georgia). But as discussed
below, the choice of forum is often
limited by other provisions of the statute,
so this approach may not be possible.

Most of the other issues that have
arisen on the nature of the foreign
proceedings have to do with criminal or
administrative proceedings and are
therefore not of much help to private
practitioners14. The only other question
that has sometimes arisen and that may
affect private civil proceedings is
whether the foreign proceeding needs to
be pending at the time of the request for
judicial assistance. The answer is no, at
least in criminal proceedings where it is
sufficient that judicial proceedings be
within reasonable contemplation. It
seems likely that the same answer will
apply in civil cases, since under both US
and UK procedure, it is sometimes
permissible to take discovery before
proceedings are commenced15.

3. Are you an “interested person”?

Only an “interested person” may obtain
discovery under the statute. Obviously,
a party to a lawsuit in the ordinary law
courts qualifies, whether or not his
claim in the foreign proceeding has
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merit16. But the term is broader than
that. A complainant in a European
Communities antitrust proceeding
qualifies, even though the complainant
merely asks the Directorate-General
Competition to take action and is not a
party to the litigation17. However, the
complainant in such a proceeding has
certain procedural rights, including the
right to seek judicial review of the
government’s actions or failure to act. It
is unclear whether a complainant in
another proceeding who lacks
comparable procedural rights would
qualify as an interested person.

4. Must the information be discoverable
under the law of the forum?

In 1987, the UK’s House of Lords held
that it was permissible to seek judicial
assistance from the US courts even if the
information sought would not be
discoverable under English law18. The US
courts were initially divided on the
question19, but in its 2004 ruling in Intel
Corp v Advanced Micro Devices Inc20, the
Supreme Court settled the question by
holding that discoverability under the
law of the forum is not a prerequisite to
use of the judicial assistance statute21. So
as a matter of both UK law and US law, it
is now clear that the information sought
need not be discoverable under UK law
in order to invoke the statute.

5. Is the information privileged?

Under the statute, the witness cannot
be compelled to testify or produce
documents in violation of an applicable
evidentiary privilege, such as the
attorney-client privilege. The law of

privileges in the US is complicated by
the federal system: each state has a law
of privilege, which sometimes applies
even in actions in the federal courts;
and there is a federal common law of
privilege as well22. State and federal
privileges are not always identical. On
an application for judicial assistance in
a federal court, the federal common law
of privilege will apply, because the
action arises under federal law rather
than under state law23.

The federal law of privilege is not
codified, but the most widely
recognised common-law federal
privileges are the attorney-client
privilege; the psychotherapist-patient
privilege; the priest-penitent privilege;
the husband-wife privilege; the political
vote privilege; the trade secret
privilege; the state secret privilege; and
the government informer privilege24.
There is also a constitutional privilege
against self-incrimination25, and various
statutory privileges preventing the
government from disclosing reports
made to it, such as census data26, tax
returns27, patent applications28, trade
secrets contained in reports to the
Consumer Product Safety
Commission29, or responses to civil
investigative demands in antitrust
cases30.

What if there is a relevant difference
between the US law of privilege and the
UK law of privilege? It is clear from the
legislative history of the judicial
assistance act that Congress intended to
give witnesses the protection of
privileges recognised in foreign law31. So
in general, it seems that the witness will
have the protection of both US law and, if
applicable, UK law. There may be cases,

however, in which a treaty compels a
different result32.

6. Will the court exercise its discretion?

Even if all of the prerequisites discussed
above are satisfied, judicial assistance is
nevertheless within the court’s discretion.
The factors the court will consider
include33:

(i) Whether the target is a party to the
foreign proceeding. If so, then the foreign
tribunal has jurisdiction and presumably
could order disclosure. The courts may
not be inclined to grant discovery in the
US as a way of overcoming discovery
limitations in the foreign proceeding.

(ii) Whether the discovery sought is
unduly burdensome or intrusive.

(iii) The nature of the foreign tribunal,
the character of the foreign proceedings,
and the foreign country’s willingness to
provide discovery to US litigants.
Reciprocity by the foreign country’s
courts obviously counts in favour of
judicial assistance.

The proper procedure
1. Should you invoke The Hague
Convention?

Both the US and the UK are parties to the
Hague Convention on the Taking of
Evidence in Civil or Commercial
Matters34, and it is therefore possible for a
litigant in the UK to seek a letter of
request under the Convention rather than
proceeding immediately in the US courts.
The US courts do not require a letter of
request before they will grant judicial
assistance, and UK law does not forbid
litigants from making use of the US
statute without first obtaining a letter of
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request, so in general there will be no
reason to obtain a letter of request for
purposes of conducting US discovery.
However, we provide an overview of the
process in the event that rare
circumstances make resort to the
Convention necessary.

The application for a letter of request
is made to a Master, and it must include:

(i) a draft Letter of Request;
(ii) a statement of issues relevant to the

case;
(iii) a list of questions or the subject

matter of questions proposed to be put to
the witness (if applicable);

(iv) an undertaking to be responsible
for the expenses of the Secretary of State;
and

(v) the draft Order that is sought35.

The UK court has discretion whether to
issue a Letter of Request. In deciding
whether to exercise this discretion, it will
consider matters including the
materiality of the evidence sought; the
costs involved (particularly in the case of
examining witnesses); and whether or
not the application is oppressive. If a
request for the disclosure of documents is
made, the court will consider whether the
request is confined to specific individual
documents which are likely to be in the
control of the person against whom the
order is made; whether the documents
requested are related to an issue in the
case; and whether the documents would
be admissible in evidence. The court will
not entertain a request that it believes
amounts to a fishing expedition36.

If the court issues the letter of request,
it will transmit the letter to the
Department of Justice, the central
authority designated by the United States

under the Convention37, and the
Department will then transmit the letter
of request to the appropriate US court.
One difference, then, between Hague
Convention procedure and the procedure
under the statute, is that a litigant
invoking the Convention need not
determine the appropriate US court (the
topic discussed in the next section of this
article) on its own but may rely on the US
authorities to do so. But since the
limitations on the jurisdiction of a US
court and the right of a recipient of a
subpoena to quash unduly burdensome
subpoenas are the same whether the
court is acting solely under the statute or
pursuant to a letter of request, the same
considerations discussed below will
apply to the choice of the appropriate
court.

2. Which court?

The United States is divided into 94
judicial districts. Each state contains at
least one district, and many small states
are coextensive with a single judicial
district, as are the District of Columbia
and Puerto Rico. Larger states can
comprise more than one district. Each
district has a United States District Court,
which is a trial-level court. Which one
should you choose?

If you are suing a US person, you
often have a choice of forums, because in
general, a District Court can exercise
personal jurisdiction over absent non-
residents if the exercise of jurisdiction
comports with the Due Process Clause of
the US Constitution38. But when seeking
judicial assistance to take discovery from
a non-US party, the choices are typically
much more limited.

The statute authorises the court to
proceed only if the target “resides” or is
“found” within the district. For a natural
person, it should be easy in most cases to
determine the district of residence. For a
corporation, matters are necessarily less
clear, but almost certainly a corporation
will be deemed to reside in the district
where it has its headquarters, and
probably in any other district where it
engages in continuous and systematic
activities39.

A person is “found” within the district
if he is present there at the time of service
of the subpoena on him, even if he was
not present there at the time the court
ordered the discovery to proceed40. So-
called “tag service” is permissible; that is,
it is permissible to serve a subpoena on a
witness who is just passing through the
district, even if he has no connection with
it. A word of caution, however: the
witness may be entitled to have the
subpoena quashed if he or she would be
required to travel more than 100 miles
from his or her residence or place of
business, unless he is a party to the
foreign proceeding, or an officer of a
party41. So it will usually be best to
choose the court in the district where the
witness resides. Serving a French witness
at LaGuardia Airport on his way to
Mexico City may be dramatic, but it may
be ineffective as a means of compelling
the witness to testify in New York.

3. The subpoena

The statute provides that unless the
district court orders otherwise, the
discovery is to proceed in accordance
with the Federal Rules of Civil
Procedure, the rules that govern ordinary
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federal civil litigation. Under Rule 45, the
subpoena must meet certain
requirements as to form42. You can obtain
a blank subpoena form from the website
of the Administrative Office of the US
Courts43. A US lawyer is authorised to
issue the subpoena44, so your local
counsel will be able to do so. The clerk of
the court must also issue a subpoena on
request45. A subpoena may command the
witness to attend a deposition, to
produce documents or electronically
stored information, or both46.

Any person over 18, other than a
party, may serve a subpoena47. The
procedure is to deliver a copy of the
subpoena in person to the recipient and
tendering the required fees for one day’s
attendance and mileage48. By statute, the
witness is entitled to $40 for one day’s
attendance49. The mileage is either the
actual expenses of traveling by common
carrier or a mileage amount established
by regulation50. The party serving the
subpoena need file a proof of service only
when it becomes necessary to file one51,
as when the witness fails to comply with
the subpoena.

The subpoena usually must be served
within the district of the issuing court52.
In ordinary domestic litigation, it may be
served elsewhere in the state, in cases
where the state has more than one federal
judicial district and state law permits
service there; or within 100 miles of the
place of the deposition, even if the place
of service is outside the district or even
outside the state53. Where the witness
resides in the district in which the
subpoena is issued, service outside the
district as provided in the Rule is
probably permissible; but given that the
witness must either reside or be found in

the district if the statute is to apply, it is
probably impermissible to take
advantage of the provisions permitting
service outside of the district where the
witness does not reside in the district.

4. Objections to the subpoena

The court is required to quash or modify
a subpoena if it fails to permit a
reasonable time to comply; if it requires a
non-party to travel more than 100 miles
from his residence or place of business or
employment; if it requires disclosure of
privileged matter; or if is unduly
burdensome54. The court may quash or
modify the subpoena if it requires
disclosure of a trade secret or other
confidential information; requires
disclosure of an unretained expert’s
opinion; or requires a non-party witness
to incur substantial expense to travel
more than 100 miles55. While there is a
good deal of case law on objections to
subpoenas, the discretionary nature of
the rule, and the room for discretion even
in the supposedly mandatory rule that
the judge quash an unduly burdensome
subpoena, make these issues highly fact-
specific.

One issue that does, however, arise
repeatedly is allocation of the costs of
conducting a search for electronically
stored information. So-called “e-
discovery” is now justifiably the most
feared aspect of US pre-trial discovery on
account of the sheer volume of data
involved and the expense of sorting
through it. While different courts will
take different approaches, one decision in
particular, Zubulake v UBS Warburg56, has
been frequently cited. In Zubulake, the
court identified seven factors relevant to

whether the court should shift all or part
of the cost of e-discovery to the
requesting party:

(i) the extent to which the discovery
request is tailored to discovery of
relevant information;

(ii) the availability of the information
from other sources;

(iii) the cost of producing the
information relative to the amount in
controversy in the lawsuit;

(iv) the cost of producing the
information relative to the parties’ own
resources;

(v) the ability of each party to control
costs, and each party’s incentives to
control costs;

(vi) the important of the issue at stake
in the litigation; and

(vii) the relative benefit to the parties
of obtaining the information sought.

After Zubulake, the Rules of Civil
Procedure were amended to provide that
a target need not provide electronic
information that it “identifies as not
reasonably accessible because of undue
burden or cost”, though of course the
requesting party can challenge the claim
of inaccessibility57. Even where
information is inaccessible, though, the
court may order discovery for good cause
shown, and it may impose conditions
(such as cost-shifting)58.

5. Some practicalities

The procedure for making an application
under the statute is simple, though there
may be some variations from district to
district. In general, your local counsel
will prepare an application that recites
the background facts and the procedural
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posture of the case, describes the
discovery sought, and provides an
argument justifying the request. The
argument should not assume that the
judge is familiar with the statute. While
the statute is in regular use, an
application to take discovery in aid of a
foreign proceeding is hardly a routine
matter in the US courts. The application
will generally be submitted ex parte59,
although an interested party (for
example, the target of the discovery, or
the opponent in the foreign jurisdiction)
may seek to intervene in order to oppose
the application.

The statute provides for appointment
of a person before whom testimony is to
be taken or documents produced. In
typical civil litigation, depositions are
taken before a court reporter – a notary
public who is also a stenographer60. Your
local counsel will be able to recommend
firms of court reporters in the city where
a deposition is to take place.

Depositions may be recorded
stenographically or videographically61.
Unless the court orders otherwise, they
are limited to one day of seven hours62.

If your target is a corporation rather
than a natural person, you will want to
ensure that the witness who appears to
testify on behalf of the corporation has
access to all information that the
corporation has about the matters in
which you are interested and will not
simply point a finger at some other
corporate officer or employee who is
better informed. The Rules of Civil
Procedure therefore allow you to
“describe with reasonable particularity
the matters for examination” in the
subpoena, and the corporation “must
then designate one or more officers,

directors, or managing agents” to testify
with respect to those matters63. The
witnesses must be prepared to testify
about information “known or reasonably
available” to the corporation64.

In conclusion, whilst US pre-trial
discovery can inspire fear in any
potential litigant, when you need
evidence from the United States for use
in UK or other foreign litigation, you can
use those fearsome procedures to your
advantage.
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